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February 25, 2013

Melissa Jurgens
Secretary of the Commission VIA ELECTRONIC MAIL

Commodity Futures Trading Commission
Three Lafayette Center

1155 2% Street NW

Washington, DC 20581

Re: RIN Number 3038-AD85; Comments on the Commisskamther Proposed Guidance
Regarding Compliance with Certain Swap Regulations

Dear Ms. Jurgens:

On behalf of The Commercial Energy Working Groupe(t“Working Group”),
Sutherland Asbill & Brennan LLP hereby submits the®@mments in response to the Further
Proposed Guidance Regarding Compliance With Cer@aiap Regulations (theFurther
Proposed Guidance’) by the Commodity Futures Trading Commission (tHeFTC” or
“Commission”).* The Working Group appreciates the opportunitprivide the comments set
forth herein and respectfully requests the Comminssiconsideration of such comments.

The Working Group is a diverse group of commerfitads in the energy industry whose
primary business activity is the physical delivefyone or more energy commodities to others,
including industrial, commercial, and residentiahsumers. Members of the Working Group
are energy producers, marketers, and utilitiesstMeember firms are parts of corporate families
that have swap traders and supporting staff arahedglobe, and the application of U.S.
regulations to their businesses outside of theddn8tates will have significant consequerfces.
The Working Group considers and responds to regudestcomment regarding regulatory and
legislative developments with respect to the trgadihenergy commodities, including derivatives
and other contracts that reference energy comnesditi

! See Further Proposed Guidance Regarding Complid¥ditk Certain Swap Regulationg8 Fed. Reg. 909

(Jan. 7, 2013).

2 The observations and recommendations hereinaineanticular to the energy industry and likelyleet

concerns of other commercial entities with globag@mtions.
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l. COMMENTS OF THE WORKING GROUP.

1. Swaps Between Two Non-U.S. Persons Should N@)EBubject to Substantive
Regulation by the Commission or (b) Counted fo@keMinimis Exception.

The Commission has provided in the Further Prop&@eidance that a non-U.S. Person,
when analyzing a portfolio of swaps for purposethefde minimisexception from the definition
of “swap dealer,” does not include swaps that ibttrer of its non-U.S. Person affiliates have
entered into with non-U.S. Person counterpartighis aggregation policy also appears in the
Commission’s initial proposed extraterritorial gaite (the Proposed Cross-Border
Guidance”)* and its Final Exemptive Order Regarding Compliance with t@er Swap
Regulations(the ‘Exemptive Order”).> The Working Group fully supports this aggregation
policy as it appropriately recognizes a universadiivity that is of little to no interest for U.S.
regulatory purposes. We respectfully request tiatCommission affirmatively state that such
swaps are outside its regulatory scope for othepgaes — principally (a) any substantive
regulation €.g, recordkeeping, reporting, documentation, etc.jbdrthe aggregation of swaps
by a U.S. Person for purposes of tleeminimisexceptior?.

2. The Commission Should Maintain the Policieshie Exemptive Order for the
Aggregation of Swap Dealing Activity by a Non-UP8rson and Not Adopt the
Related Policies in the Further Proposed Guidance.

The Commission inquires in the Further Proposediéhge whether it should adopt an
alternative to the aggregation requirements proatal) in its Exemptive Order for non-U.S.
Persons to establish whether they fall under thHmitlen of “swap dealer.” In the Exemptive
Order, as noted above, the Commission set fortiowsirpolicies for non-U.S. Persons to
determine when to aggregate the swap dealing teswvof their affiliates, including that non-
U.S. Persons need not aggregate any swap dealingies of (i) a U.S. Person affiliate under
common control, (i) a non-U.S. Person affiliatatths a registered SD, and (iii)) a non-U.S.
Person affiliate that engaged in swap dealing égtprior to December 21, 2012, assuming both
non-U.S. Persons are under common control with gastexed SD. This methodology is
appropriate for aggregation by a non-U.S. Persod,the Commission should maintain these
policies when it promulgates its final cross-borgeidance.

In the Further Proposed Guidance, the Commissigigesis an alternative policy that
would require a non-U.S. Person to aggregate tlag slealing activities of both U.S. Person and

3 Further Proposed Guidancat 911, footnote 22.

4 Cross-Border Application of Certain Swaps Provisiohthe Commodity Exchange A&7 Fed. Reg.

41,218 (proposed Jul. 12, 2012).

° See78 Fed. Reg. 858 at 868 (Jan. 7, 2013) (The effectate of the Exemptive Order was December 21,
2012).

6 Because the Commission’s previous guidance aedyswith the application of the Commodity Exchange

Act to non-U.S. Persons, the Commission has natifspadly addressed this point. We urge the Consiis to
explicitly state (via footnote or otherwise) that&5. Person that aggregates the positions obitsthS. Person
affiliates can exclude from ide minimiscalculations all non-U.S. Person-to-non-U.S. Pesseap transactions.



Melissa Jurgens, Secretary
February 25, 2013
Page 3

non-U.S. Person affiliates (if such affiliates areer common control). The entity wouldt,
however, be required to aggregate affiliates thatnan-U.S. Persons but are registered with the
CFTC as swap dealefs Presumably, non-U.S. Persons would have to agtgegpsitions of
U.S. Person affiliates, even those that registeswap dealers.

This overly inclusive aggregation policy will putf€hore affiliates at risk of becoming
subject to U.S. regulation due to the swap actisinf their U.S. affiliates. At an extreme, a
foreign company that executes one swap with a Be8son might find itself having to register as
a swap dealer if the swap dealing activity of it$SUPerson affiliate results in an aggregate
notional amount of swap dealing transactions inesgcof thede minimisthreshold. The
Commission did not provide any policy rationale frnon-U.S. Persons aggregating the swap
dealing activity of U.S. Person affiliates, or (i3 jurisdiction over non-U.S. Persons witlla
minimis amount of swap dealing activity in the U.S., siynpy virtue of their affiliation with
U.S. Persons that engage in a significant amousivap dealing activity.

The Commission will retain oversight of many swaaleérs even without the aggregation
policy in the Further Proposed Guidance. The atreggregation rules will result in U.S.
Persons aggregating those positions of their n@-Berson affiliate for which U.S. Persons are
counterparties. For example, if a non-U.S. pefsmma U.S. Person affiliate registered as a swap
dealer, then the Commission already regulates t8e Rerson affiliaté. Thus, the Commission
has a much lessened interest in regulating thelth8n+Person as a swap dealer if such non-U.S.
Person’s swap activities fell below tke minimisexception level even after aggregation with
other non-U.S. Person affiliates. The same rdslltiws if the U.S. person affiliate, prior to
aggregation, has swap activities that fall beloevdb minimisexception level. Aggregation of
the swap dealing activities of the affiliates miglhise the U.S. person to have to register as a
swap dealer.

In contrast, there are policy reasons why the Casiomn should not adopt such an overly
inclusive policy, principal among which is interizatal comity. The United States has a clear
interest when offshore actors affect U.S. commdyaewhen there is no such effect, the interest
of the United States in causing non-U.S. Personegcter with the Commission is lacking.
Such registration requirements infringe upon tlghts of other countries to regulate their own
affairs, and will eventually result in overlappinggonsistent and conflicting regulations. Rather

! Further Proposed Guidancat 911.

8 The effect of departing from its regulatory desig which jurisdiction attaches to a non-U.S. Bais

swap by virtue of the counterparty being a U.Ss&eiincludes requiring thousands of non-U.S. Parsomccount
for the swap activities of their U.S. AffiliatesThis result is entirely contrary to the organizatiof many
commercial firms for which foreign affiliates areamtained to separate U.S. and non-U.S. activiffhis

compliance analysis is not merited when the swaglirtg activities of non-U.S. Persons might be beltwde

minimisexception level absent aggregation.

o We note that, as proposed in the Further Prop@agdance, the non-U.S. Person can forego aggoegati

of swap by a non-U.S. Person registered with then@ission as a swap dealer. The Commission, howeoes
not state why aggregation of positions of a regesteswap dealer by a non-U.S. Person differs depgnohn
whether the swap dealer is or is not a U.S. Person.
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than adopting these aggregation policies, the Casion should maintain the requirements set
forth in the Exemptive Order.

3. The Commission Should Provide Interpretive Guiddiocd).S. Persons That Is
Reciprocal to the Commission’s Aggregation Requénaisifor Non-U.S. Persons.

The Commission has little interpretive guidanceardmg the aggregation by U.S.
Persons of the swap dealing activities of their-bo8. Person affiliate¥. The Working Group
urges the Commission to harmonize the aggregatitas for both U.S. Persons and non-U.S.
Persons. In a final rulemaking or interpretivedauice, the Commission should affirmatively
state that U.S. Persons are not required to agigresygap dealing transactions for thdi
minimiscalculations:

* By any non-U.S. Person affiliate; and

* By any U.S. Person affiliate that has separatejistered with the Commission as
a swap dealer.

These parallel aggregation requirements for U.8sdPs and non-U.S. Persons by the
Commission would be consistent and logical, andldvoteate certainty for market participants.
Importantly, the first prong would permit U.S. Rars and their non-U.S. Person affiliates to
effectively separate their derivatives activitiethim certain legal entities and to act with
certitude as to which jurisdiction’s laws and regigns are applicable to a given entity and
transaction. The second prong would allow U.Ss&®s that engage inde minimisamount of
swap dealing activity (theoretically as little aseosuch transaction) to exclude the swap dealing
positions of their SD affiliates, thereby obviatitige need for an end-user to register as an SD
based solely on the swap dealing activity of itséBidiate.

The Working Group believes these aggregation glasilead to rational and desirable
outcomes, and urges the Commission to adopt bathgpras part of its final extraterritorial
interpretive guidance.

4, The Working Group Supports Removing Liabilityn€apts from the Definition of
“U.S. Person.”

In the Commission’s Proposed Cross-Border Guidainset forth a definition of “U.S.
Person” that included firms domiciled outside thated States, but with owners that (i) are U.S.
Persons and (ii) have assumed liability for itsigdiions. However, in a subsequent time-
limited no-action letté’* and the Exemptive Order, the Commission went oprtenulgate a

10 Moreover, the Commission has not advanced pslidadineating when U.S. regulation might not agply

swap activities of U.S. Persons that are conduntgside of the United States.

1 SeeCFTC Letter No. 12-22Time-Limited No-Action Relief: Swaps Only With t&er Persons to be
Included in Calculation of Aggregate Gross NotioAahount for Purposes of a Swap Dealer De Minimisexion
and Calculation of Whether a Person is a Major Sw&articipant (Oct. 12, 2012), available at:
http://www.cftc.gov/ucm/groups/public/@Irlettergealdocuments/letter/12-22.pdf
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definition of “U.S. Person” without such concepfsupstream liability. The Working Group
generally supports the definition of “U.S. Persas’it appears in the Exemptive Order with the
criteria regarding (a) the jurisdiction of domicdead (b) the principal place of business.

Whether a particular entity is a U.S. Person shawtddepend on whether another firm
has liability for the debts and obligations of swsftity. As the Working Group has advocated
previously before the Commissioh,there is no relevant precedent for determining the
jurisdiction of one entity based upon (a) anothdrty having liability for the obligations of the
subject entity and (b) the jurisdiction of suchesthable entity.

The assumption of liabilities between affiliate®sgld not be considered when defining
“U.S. Person,” and the Working Group supports ttem@ission’s statement in the Further
Proposed Guidance that the altered definition “wonbt cover a legal entity organized or
domiciled in a foreign jurisdiction simply becaube entity’'s swap obligations are guaranteed
by a U.S. Person-® Market participants have made critical businessisitens with respect to
international commercial operations in reliancerugoe Exemptive Order and have maintained
inter-affiliate guarantee structures that do nsukhein offshore companies being “U.S. Persons.”
Should the Commission reintroduce liability consepito the definition of “U.S. Person,” it
would be severely disruptive to market participamteo may find offshore entities subject to
regulation by the CFTC (in addition to the reguat of other jurisdictions), with little time to
restructure their internal credit support arrangaimeand business structure to avoid this
duplicative supervision. Thus, the Working Growgspectfully requests that in its final
guidance, the Commission reaffirm that a guarafreee a U.S. Person will not be dispositive of
a foreign entity’s jurisdiction.

The Further Proposed Guidance, among other thprgposes to alter the definition of
“U.S. Person” that appears in the Exemptive Ordeintlude certain companies for which the
owners have unlimited liability. The Working Grougmtreats the Commission to make a
technical change (denoted in underline, bold aalit#) to alternative prong (ii)(B) such that it
reads:

(B) directly or indirectly majority-owned by one arore persons described in prong
() or (ii)(A) and in which such person(s) beardimited responsibility forall of
the obligations and liabilities of the legal entfiyther than a limited liability
company or limited liability partnership where peaats have limited liability).

Although the Further Proposed Guidance suggeststhisa alternative prong is geared
toward a specific set of entities in non-U.S. jdigsions’* this limited application should not
ultimately unintentionally create a precedent thatporate liability arrangements establish
jurisdiction.  Commercial firms have many differemjpproaches to the inter-company

12 See, e.gletter from the Commercial Energy Working Groufavid A. Stawick, Secretary, Commodity

Futures Trading Commission, r&€ross-Border Application of Certain Swaps Provisioaf the Commodity
Exchange ActAug. 27, 2012).

13 Further Proposed Guidancat 912.

14 This criterion will apply to certain compani@smed in the U.K. and certain Canadian provincgse Id
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assumption of liability, and these structures arplace to facilitate firms’ core physical business
of delivering goods, services, commodities and pct&l along the value chain. None of these
liability arrangements might serve alone as theperobasis for a U.S. regulator to assert
jurisdiction over a foreign business entity oratdivities.

Accordingly, the Working Group recommends that @@nmmission reaffirm its stance
that an entity domiciled or organized in a forejgnsdiction but in receipt of a guarantee from a
U.S. Person would not itself be considered a Uegsdh simply by virtue of the guarantee.

. CONCL USION.

The Working Group supports appropriate regulati@t brings transparency and stability
to the swap markets worldwide. The Working Grogpraciates this opportunity to provide
comments on the Further Proposed Guidance andatédpe requests that the Commission

consider the comments set forth herein as it degeits final guidance regarding the definition
of “U.S. Person” and the extraterritorial reactitd CFTC’s swap regulations.

If you have any questions, please contact thensigieed.

Respectfully submitted,

/s/ David T. Mclndoe

David T. McIndoe
Alexander S. Holtan
Cheryl I. Aaron

Counsel for The Commercial Energy
Working Group



