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“Aggregation Rule”).6  For these purposes, “control” means the possession, directly or indirectly, of 
the power to direct or cause the direction of the management and policies of an entity, whether through 
the ownership of voting securities, by contract or otherwise.7  Accordingly, under the Final Entities 
Definitions, a corporate group is required to aggregate the swap dealing activities of all “commonly 
controlled” affiliates to determine whether any individual entity within the corporate group meets the 
definition of “swap dealer.”   

However, Section 2(i)(1) of the CEA, as amended by Section 722(d) of the Dodd-Frank Act, 
provides that the swap provisions of the CEA do not apply to swap activities “outside the United 
States” that do not have a “direct and significant connection with activities in, or effect on, commerce 
of the United States” (the “Jurisdictional Limitation”).8  The Commission’s Further Proposed 
Guidance is an attempt to interpret the Jurisdictional Limitation.   

In guidance previously issued by the Commission (the “Proposed Cross-Border 
Guidance”),9 the Commission interpreted the Jurisdictional Limitation as modifying the Aggregation 
Rule to require the aggregation of swap activities of affiliated entities that are “U.S. persons” 
separately from the swap activities of affiliated entities that are “non-U.S. persons” – meaning that, for 
purposes of the Aggregation Rule, the corporate group would establish two separate “baskets” of swap 
activities: (A) one basket would include: (i) the aggregated swap dealing activities of all “U.S. person” 
affiliates facing all swap counterparties, and (ii) the aggregated swap dealing activities of all “non-
U.S. person” affiliates facing “U.S. person” counterparties (the “U.S. Basket”); and (B) a separate 
basket would include only the swap dealing activities of the affiliates identified in (ii) above (the 
“Non-U.S. Basket” and, together with the U.S. Basket, the “Basket Approach”).   

Consistent with the Basket Approach, under the Final Exemptive Order Regarding Compliance 
With Certain Swaps Regulations (“Cross-Border Exemption”), a non-U.S. person that was engaged 
in swap dealing activities with U.S. persons as of December 21, 2012 is not required to include, in its 
determination of whether its swap dealing activities exceed the applicable de minimis threshold, the 
swap dealing activities of its U.S. affiliates.10   

Under the Commission’s Further Proposed Guidance, the Commission proposes a departure 
from the Basket Approach.  Specifically, the Further Proposed Guidance offers an alternative 
interpretation of the Jurisdictional Limitation on the Aggregation Rule (the “Alternative Aggregation 
Approach”) that would require a non-U.S. person to include the swap dealing activity of U.S. person 

                                                 
6 See Rule 1.3(ggg)(4);  Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap 
Participant,” “Major Security-Based Swap Participant” and “Eligible Contract Participant,” 77 Fed. Reg. 30596, 30361, 
fn. 437 (May 23, 2012).  
7 The “control” analysis under Rule 1.3(ggg)(4)(i) adopts the Securities and Exchange Commission’s definition of 
“control” under SEC Rule 12b-2.  See 77 Fed. Reg. at 30361, fn. 437.   
8  7 U.S.C. Sec. 2(i).   
9 Cross-Border Application of Certain Swaps Provisions of the Commodity Exchange Act, 77 Fed. Reg. 41214 (July 12, 
2012).   
10  See Final Exemptive Order Regarding Compliance With Certain Swap Regulations, 78 Fed. Reg. 858, 868-869 (Jan. 
7, 2013). 
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EDFT London respectfully submits that the Alternative Aggregation Approach will yield no 
significant reduction in systemic risk as compared to the Basket Approach.  This is the case because, 
under the Basket Approach, if the Non-U.S. Basket includes swap dealing activities beyond the de 
minimis threshold, each entity within the Non-U.S. Basket that is engaged in swap dealing activities 
facing U.S. person counterparties would be required to register as a swap dealer.  The same result is 
obtained under the Alternative Aggregation Approach, with the exception that, under the Alternative 
Aggregation Approach, if the corporate group has a U.S. Basket of swap dealing activities, the 
corporate group may be compelled to transfer swap dealing activities residing in its U.S. Basket to a 
non-U.S. person affiliate that is registered as a swap dealer.  Such a transfer of swap dealing activities 
to non-U.S. person affiliates may be a reasonable response to the Alternative Aggregation Approach 
because the Alternative Aggregation Approach excludes from aggregation all swap dealing activity of 
a registered swap dealer that is a non-U.S. person, but provides no such exclusion for the swap dealing 
activity of a registered U.S. person affiliate.   

As the Commission has acknowledged, requiring the registration of multiple entities within a 
corporate group is burdensome and may not advance the Commission’s regulatory interests.  Neither 
approach is likely to have any direct impact on the aggregate amount of swap dealing activity that 
actually occurs in the market – the approaches merely change the relative economic and regulatory 
burdens faced by a corporate group that may engage in potential swap dealing activity through 
numerous affiliates globally.16   

EDFT London respectfully submits that such a modification of the relative economic and 
regulatory burden by switching from the Basket Approach to the Alternative Aggregation Approach 
merely increases the economic and regulatory burden without achieving economic or regulatory goals.  
EDFT London believes that it is speculative whether an incremental increase in Commission-regulated 
activities outside the United States would reduce systemic risk; indeed, the Alternative Aggregation 
Approach may result in increased concentration of swap activity into non-U.S. person entities, which 
may increase systemic risk to U.S. persons and reduce the Commission’s oversight over global swap 
market activity.  At the same time, it is clear that the Alternative Aggregation Approach disregards 
principles of international comity by unnecessarily interfering in the way commercial firms organize 
their business and interact with customers outside the United States.   

To the extent that the Commission is concerned that market participants may redistribute swap 
activities that are conducted outside the United States to limit the impact the Commission’s new 
requirements may have on swap activities outside the United States, EDFT London would note that 
the Commission’s counterparts internationally are currently moving forward in establishing 
regulations that are comparable to requirements under the Dodd-Frank Act.   

 

                                                 
16  Most market participants would generally agree that establishing numerous registered entities that engage in very little 
activity subject to regulation may be cost prohibitive.  Accordingly, the de facto outcome of the Basket and Alternative 
Aggregation Approaches arguably may be that market participants will confine non-de minimis swap dealing activity to a 
single entity (in the case of the Alternative Aggregation Approach) or, perhaps, two entities (in the case of the Basket 
Approach).   
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