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Electronic Mail and Overnight Deli very 

Board of Governors of the Federa l Reserve System Commodity Futures Trading Comm ission 
Attention: Jennifer 1. Johnson, Secretary 11 552 1 st Street, N W. 
20th Street and Constitution Avenue NW. Washington, DC 2055 1 
Washington, DC 2055 1 

Federa l Depos it Insurance Corporation 
O ffice of the Comptroll er of the Currency Attenti on: Robert E. Fe ldman, Executi ve Secretary 
250 E Street SW. 550 17th Street N W. 
Ma il Stop 2- 3 Washington, DC 20429 
Washington, DC 202 19 

Securities and Exchange Commiss ion 
Attention: El izabeth M. Murphy, Secretary 
100 F Street N E. 
Washington, DC 20549 

Our Ref: 001 6665-0003560 N Y: 13352640.7 

February 13, 20 12 

Re: Restrictions on Proprietary Trading and Certain Interests in, and Relationships with, Hedge Funds 

and Private Equity Funds; Proposed Rule; 76 Federal Register 68846; November 7, 2011; Joint Notice 

and Request for Comment; OCC: Docket In OCC-2011-14; FRB: Docket No. R-1432 and RIN 7100 AD 

82; FDIC: RIN 3064-AD85; SEC: File Number S7-41- 11; CFTC: RIN 3038-AD05 

T hi s letter is submitted on behalf of HSBC Life ( Internat ional) Limited, a life insurance company incorporated 

in Berm uda whi ch is authori zed and regulated by the Hong Kong Commissioner of Insurance to carry on long

te rm insurance business in the jurisdi cti on of Hong Kong ("HSBC") in response to the request for comment on 

the proposed rule on Prohibitions and Restrictions on Proprietary Tradin g and Ce,1ain Inte rests in, and 

Relationships with, Hedge Funds and Pri vate Equity Funds (the "Proposed Rule")' as issued by the Office of 

the Comptrolle r of the Currency (the "OCC"), Board of Governors of the Federa l Reserve System (the 

"Board"), Federa l Depos it Insurance Corporation (the "FDIC") and Securities and Exchange Comm ission (the 

"SEC") and the largely identi ca l proposed rul e on Prohibiti ons and Restricti ons on Proprietary Trad ing and 

Certa in Interests in, and Relati onships with, Hedge Funds and Covered Funds as issued by the Comm odity 

Futures Trading Commi ssion (the "CFTC" and, togethe r with the OCC, the Board, the FDIC and the SEC, the 

"Agencies"). The Proposed Rul e would impl ement sect ion 6 19 ("Section 619") o f the Dodd-Frank Wall Street 

Reform and Consumer Protecti on Act (the "DFA")-' HSBC we lcomes the attenti on of the Agencies to the issues 

ra ised on the Proposed Rule and apprec iates the opportunity to provide the comments below. 

176 Fed. Reg. 68846 (November 7. 20 11 ). 

! Dodd-Frank \Voll Street Reform and Consumer Protection Act, Public Law 11 1-203 (Jul y 21 , 20 I 0). See Seclion 6 19, Prohibitions on proprietary trading 

and ce rta in relationships wi th hedge fu nds and private equity funds . 
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THE PROPOSED RULE NEGATlVELY IMPACTS NON-US INSURANCE COMPANIES' ABILITY 
TO INVEST IN COVERED FUNDS 

HSBC is an affi liate o f HSBC Ho ldings pic. The HSBC Group is one of the largest banking and financial 
services organizations in the world and o perates in five regions g lobally (including, in the United States, via its 
FDI C-insured enti ty, HSBC Bank USA , National Assoc iation). HSBC understand s and respects the Agencies' 
efforts to protect the safety and soundness of the United States' financial system. However, HSBC is particularly 
concerned by the broad reach and potentially unintended consequences of the Proposed Rule on T he HSBC 
G roup's inte rnati onal insurance operations, and th e internationa l in surance o peration s of g lobal financial 
institut io ns like itse lf o perating outs ide o f the Un ited States. 

In particula r, HSBC wou ld like (0 highlight co ncerns about the Proposed Rule's treatment of insurance 
companies regulated in sophi st icated financ ia l markets outside of the United States w hich would be "banking 
entities" subj ect to the provisions of the Proposed Rule. A number of separately regul ated in surance companies 
incorporated and o perating outside of the United States form part of the HSBC Group . These in surance entities 
wo uld be subject to th e Proposed Rule by virtue of be in g affi liated with HSBC Bank USA, National Association, 
even tho ugh such entities do not contro l, nor are they contro lled by, the FD IC- insured entity. 

SUMMARY 

This letter hi ghli ghts two main issues, each of whi ch is explored in huiher detai l below: 

( I) 	 addressi ng question 132 and othe rs , the Agencies should expl icitly acknow ledge in the Proposed Rule 
that the proprietary trading exemption granted under subparagraph (d)( I )(F) of Section 619 to regulated 
in suran ce compani es al so covers investments in securiti es offered by covered fund s; and 

(2) 	 in response to a number of questions posed in the Pro posed Rule, the Agenc ies must clar ify the 
app li cabi li ty and scope o f the fore ign fund s exemptio n. 

I. 	 CLAIUFYING THE NATURAL APPLICATION OF THE INSURANCE EXEMPTION FOR 
COVERED FINANCIAL POSITIONS TO SECURITIES ISSUED BY COVERED FUNDS 

Establishing the Congressional rationale for-and the Agencies' responsibilities in respect of-tlte 
insurance exemption 

Congress has expressed a clear des ire that Sectio n 619 and the Proposed Ru le sho uld not impede the normal 
operations of regulated insuran ce compan ies. Givi ng effect to thi s des ire, Section 619 li sts among its "permitted 
activ it ies" the "purchase, sa le, acqui sition, or di spos ition o f securities and other instruments described genera lly 
und er the rubric of proprieta ry trad ing by a regul ated in suran ce company direct ly engaged in th e business of 
insurance." 

Explaining the rationale beh ind the exempti on for regulated insurance co mpanies, Senator Jeff Merkley 
explained that the "Volcker Rule" : 

is meant to accommodate the norma l bus in ess of in surance at regulated insurance com panies that are 
affiliated with banks. The Volcker Rule was never mean/to affect the ordinary business of insurance: 
the col/ectioll and investment ofpremiums, which are then used to satisfy claims of the insured. These 
activ ities, while definitio na lly propri etary tradin g, are heav ily regulated by State in surance regulators, 
and in most cases do not pose the same level o f risk as other proprietary tradi ng . J 

\ 156 Congo Rcc. $5896 (daily ed. July 15, 20 I 0) (emphasis added). This reason ing aligns with Section 6 \9'5 acknowledgement of "rules or intcmational 
regulatory comity by permitting foreign banks, regu lated and backed by roreign taxpayers, in the course or operating outs ide of the Uni ted States to engage 
in activities permittcd undcr rclevant Ibrcign law," 
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Merkley went on to state two limitat ions on thi s general rule, both of which were embodied in Section 619: ( I) 
all exem pt investment by a regulated insurance company must be "solely for [its] genera l account"'; and (2) the 
regulated in surance company must ensure that "the purchase, sa le, acquisition or di sposition is conducted in 
compliance with, and subj ect to, the in surance company in vestment laws, regulations and written gu idance of the 
State or jurisdiction in which each such in surance company is dom iciled ." 

Subsection (b)( I )(F) of Section 6 19 requires that the Agencies "appropriately accommodate the bus iness of 
insura nce withi n an insurance company" in implementing rules. Fluther, having undertaken its Congressionally
mandated study of the Vo lcker Rule, the Fi nanc ial Stability Oversight Co unc il ("FSOC") emphasized in its 
report that "the in vestment activ ity o f in surers is central to the overall insurance business mode L'" 

Indeed, insurance compani es deploy investment strategies for a number of bus iness-critical purposes, including 
ri sk management, diversification of exposure to various assets classes and managin g asset flow. The business 
model for insurance compan ies requires an ability to manage the ir asset fl ow to match short-, medium- and long
term time horizons. As a general rule, insurance companies' liabilities are structured on a longer-term basis than 
those of other fin ancial institutions. Moreover, unl ike financ ial institutions with core lending and deposit 
fun ctions, insuran ce companies are inherently less vulnerab le to liquidity issues because their liabilities are 
structured on a longer-term basis. Therefore invest in g the ir liquidity is less ri sky and hav ing the poss ibility to 
invest in long-term equity securiti es of the type represented often by pri vate equity funds, and sometimes by 
hedge funds, a llows insurance companies to match the maturity of their investments to thei r needs. As one of 
the ir primary fun ct ions, insurance regulators promulgate laws and regul ations des igned to ensure the foregoing 
goa ls and promote an insurance company's so lvency for the benefit of its policyho lders. 

As ex plained furthe r in the sub-section s below, Congress' intention that the Vo lcker Rule not impede thi s 
"ordinary busi ness of insurance" will be materia lly compromised unless the Agencies confirm in the Proposed 
Rule that the insurance exemption allows investment by regu lated insurance compani es in securities issued by 
covered fund s. 

1.2 	 The text of Section 619 does not suppo,·t the Agencies' approach of limiting the insurance 
company exemption to the proprieta,'y h'ading "estrictions 

Introduci ng the Proposed Rule's approach to the insu rance exemption, the Agencies state that "the proposed rule 
generally restates the statutory requirements of the exemption." The statutOlY requirements to which the 
Agenc ies refer are set out, as mentioned above, in subsection (d)(I)(F) of Sect ion 6 19, which s pec ifically 
exempts "the purchase, sa le, acqui siti on or dispositi on of securities and other instruments described in subsection 
(h)(4)" by regu lated insurance companies. 

However, HSBC be lieves that the manner in which the Agencies have implemented th e statuto ry requirement for 
an in surance company exempt ion is too narrow. Section 619(d) genera lly defines permitted activities and, in 
doing so, does not limit the granted exem ptions express ly to proprietary trad ing. Moreover Section 619(d)(F) 
exempts from the prohibition under Secti on 619(a) "the purchase, sa le, acq ui sition , o r disposition of securities 
and other in struments described in subsection (h)(4) by a regulated in surance company." (emphasis added) 
HSBC be lieves that thi s exemption shou ld be read as a llowing in surance companies to invest in any securities, 
including securities issued by covered funds . Although the reference to "other instruments described in 
su bsection (h)(4)" directs the reader to the definition of proprietary trading, we believe that the language clearly 
intended only to refer to the instrum ents listed in such defi nition ( i.e., "any security, any derivative, any contract 
of sa le of a commodity for futu re delivery, any option on any such security, derivat ive, or contract o r any other 

~ Section 6 19, subparagraph (d)( I )( F). 

5 FSOC. SlIldy & RecOlllmendations 0 11 Prohibitions all Proprierary Trading & Certain Relationships wilh Hedge Funds & Private Equity FIII/ds, at 71 

(Jan . 20 1 I ) (the "FSOC Stutly'} 
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securi ty or finan cia l instrument that the appropri ate Federa l banking age ncies, the Secur ities and Exchange 
Co mmiss ion, and the Commodity Futures Trading Commiss ion may, by rule as prov ided in subsection (b)(2) 
determi ne.") rather than imp lying that the exemption should on ly apply to proprietary trad ing in such 
instruments. 

1.3 	 C larify that in the context of the insurance exemption, the scope of "covered financial position" 
under the Proposed Rule includes securities issued by covered funds (q uestions 132, 135) 

At subsecti on (h)(4), Congress defines "p ropri etary trading" to mean "engaging as a princ ipal for the trading 
accou nt of the banking entity ... in any transaction to purchase or se ll , or otherwise acquire or dispose of, any 
security, any deri vat ive, any contract o f sa le ofa commodity fo r future de li very, any option on any such securi ty, 
derivative or contract, or any oth er security or finan cial instrument" that the Agencies may w ish to determine by 
rule. The definiti on's reference to "any sec urity" is velY broad and must be read to include shares in covered 
funds· 

G iven an opportunity by Congress to flilther refine the definition of "proprietary trading," the Agenc ies define 
proprietary tradi ng in the Proposed Rule as the purchase or sale of "covered fin anc ial pos itions'" and , in turn, 
c lass ify "covered fi nanc ia l pos itions" in a manner that overl aps almost ent ire ly with the items set out in 
subsecti on (h)(4) of Section 619. The broad reference to "security" is retained by the Agencies and expanded 
even further in the definiti on of IIcovered financial pos itions," including !1any position, including any long, short, 
synthetic or other pos ition, in ... a securi ty, '" To limit the potential broad ness of its definition, the Agencies 
specify that "covered financia l pos ition" does not inc lude loans, commodities and fo re ign exchange or currency.9 
Aga in, beca use "secu ri ty" mu st be understood so broadly and the Agenc ies have not specifica lly carved covered 
fund s out of "covered finan c ial pos itions, " secu riti es issued by covered funds fa ll wi thin the sco pe of interests 
that are "covered fi nanc ial positions. II 

The Proposed Rul e's notions of "proprietary tradin g, " "covered financial positi ons" and "securi ty" a ll become 
crucia lly impOitant when interpreti ng the scope of the insu rance exemption. As expla ined, Section 6 19 a llows 
regulated insurance companies to engage in proprietary tradi ng, which in the Proposed Rule is interpreted to 
mea n that such in surance compan ies whi ch meet the requi site conditions (genera l account, subj ect to and in 
accordance with appropriate in surance overs ight) can purchase and se ll covered financ ial positions." Prima 
jClcie this suggests that regul ated insurance compan ies should be ab le to freely se ll and purchase interests in 
covered funds. 

Section 619 and the Proposed Rule conta in a set o f prov isions separate from the provis ions on propri etary 
trad ing that re late to "covered funds." Stated simp ly, the covered funds provisions (which, it should be noted, do 
not app ly to U.S. mutua l funds) create a world where a fore ign banki ng ent ity ( including regulated insurance 
co mpani es that are affiliates of banking entiti es) can either in vest in covered funds by fallin g within the strict 
confi nes of the foreign funds exem ption (which wou ld prohi bit investment in many types of covered funds) or 
comply w ith the na rrow conditions of investment in covered funds under the Vo lcker Rule ( including the 3% 
rules and a ll other re leva nt restri ction s). 

(, Because Scction 6 19 has become part o f Scction 13 of the Bank Holding Company Act of 1956, as amended (" ol-ICA" ), terms that are used but 110t 

defined under both it and the Proposed Rule must be read in a man ncr that is cons istent with other definitions under the BHeA. To ci le onc cxample: 

Scction 225,2(q) o r Regulation Y under the BHeA, which sets oul general provisions on bank holdi ng companies and change in bank control, defines 

"voting sec urit ies" generall y as "shares o f com mon or preferred stock, gel/eral or fjmiled par/llership shares or iI/lereSIs, or similar interests." 

7 Section _.3(b)( I) . 

• SeCiion 	 J(b)(J)(i)(A). 
,/ Section -.3(b)(3). 
In Seclion-_,6(c). 
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Thi s presents a confl ict in that, under the in surance exemption, an in surance company should be able to invest in 
covered funci s, whereas under the covered funds prov isions a regulated in surance company would be severely 
restricted in do ing thi s very thing. The Agenc ies ask in question 132 whether any of the statutory requirements 
for the in surance exemption shou ld be cla rified in the Proposed Rule (and f1ll1h er in question 135 how negati ve 
impacts of th e Proposed Rule's approach can be mitigated). " In response to question 132, HSBC urges the 
Agencies to remedy the mani fest conflict as outlined therein and make clear-in accordance w ith Congress's 
stated intent to leave und isturbed the "ordinary business of insurance"-that regul ated in surance com panies can 
invest in sec urities issued by covered fu nd s. The ability to in vest in and sell interests in covered funds (as 
defined in th e Proposed Rule) is who ll y essential as pal1 of the natural process of "collection and investment of 
premiums, whi ch are then used to sat isfy c laims of the in sured" as admini stered and managed by HSBC and all 
of its internat iona l peers that operate regul ated in surance com panies." 

1.4 	 Give effect in the Proposed Rule to Congress's stated aim that fo reign regulated insurance 
companies be able to utilize the insurance exemption "in compliance with, and subj ect to, the 
insurance company laws, regulations and written guidance of the '" jurisdiction in which each 
such insu ...,nce company is domiciled" (question 134) 

Section 619 poses a diffic ult balancing act fo r the Agencies. On the one hand, the Agencies must protect the 
safety and sou ndness of the United States financi a l system. On the other, the Agenc ies must "appropriately 
accommodate the business of insurance within 8n in surance company. ,tl3 

To make both of these aims possib le and ease the burden on the Agencies, Congress formu lated a key 
requirement that to use the insurance exemption a regul ated insurance co mpany must act !lin compliance with, 
an d subject to, the insurance company laws, regul at ions and written guidance of the ... jurisdiction in which 
each slich insurance company is domiciled., tl 4 

To implement this Section 619 requi rement in the Proposed Rule in respect of non -US regulated insurance 
companies, the Agencies require that ( I) any such company must be "directly engaged in the busi ness of 
insura nce and subject to regu lation by a .. . fo re ign insurance regul ator," (2) the insu rance company purchases or 
sell s the pos ition so lely for its genera l accou nt, (3) the "purchase or sale is conducted in compli ance with, and 
subj ect to, th e insurance company in vestment laws, regulat ion, and written guidance of the ... jurisdiction in 
which such in surance company is domic iled and (4) that the "appropriate Federa l banking agencies, after 
consultation w ith the Financ ial Stability Overs ight Counc il and the relevant insurance com mi ssioners of the 
States, have not jo intly determ ined, after notice and comment, that ... th is section is insuffi c ient to protect the 
safety and soun dness of the covered banking entity, or of the fi nanc ia l stab ility of the Uni ted States. ,, 15 

Wh il e items ( 1) through (3) of Sect ion _.6(c) a lign with requirements in Section 6 19, elements of requirement (4) 
in trod uce a measure of uncerta in ty for non- U.S. regu lated insurance compani es that underm ines the ir ability to 
use the insu rance exem ption and, as a resu lt, effective ly carry out th e busi ness of insurance. The Agenc ies' 
reference to the FSOC consu ltation is reasonable . In its assessment of regu latory oversight for fore ign insurance 
compa nies, FSOC emphas ized that insurance com pan ies are "trad iti ona lly subjected to a different but stringent 
regulatory trealment and oversigh t,d6 and insurance com pani es outside of the U.S. are similarly subj ect to very 
ri goroll s regu latory frameworks. 

II Proposed Rule Release at 68880. 

Il 156 Congo Rcc. S5896 (dail y ed. July 15. 20 10) (emphasis added), This reasoni ng aligns with Section 6\9'5 acknowlcdgcmcni o r "rules or international 

regulatory comity by permitting roreign banks, regu lated and backed by ron:ign taxpayers, in the course of operati ng outside of the Uni ted States to engage 

in act ivities permitted under relevant foreign law." 

n Subsect ion (b)( I )(F) of Section 619. 

I~ Subsect ion (d)( I )(F) of Section 619 . 

., Section .6(c). 

1(, FSOC Study at 46 (J.m. 201 1) 
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The effective requirement under (4) that "relevant insurance commissioners of the States, have not jointly 

determined" that a llowing a fore ign insurance company to use th e insurance exempt ion wou ld cause spec ific or 

systemic ri sk is impractical , un reasonab le and unnecessary and could, in the case of a foreign insurance 

company, be interpreted to mean that all 50 State insurance commiss ioners wou ld need to be consu lted. In 

question 134, the Agencies ask whether insurance company regulations in any particu lar State or other 

jurisdiction fail to protect the safety and integrity of the U.S. system or a particular banking entity. The effect of 

Section _ .6(c)(4) is potentia lly to make a ll 50 U.S. State insurance regulators key arbiters of thi s question, 

passing judgment on fore ign insurance regimes. This is a task fo r whi ch U.S. State insu rance regu lators have 

neither the jurisd iction nor the expertise. Moreover, the public policy cons iderations that a llow the business of 

in surance to be general ly left to U.S. State in surance regulators should extend to foreign insurance regu lators as 

we ll. They are better placed to know the ir respect ive insurance markets and will know the issues that ar ise in 

respect of so lvency and good investment practices for their domic il ed in surance compan ies. Ignoring these facts 

wou ld only serve to put these insurance compani es affi liated with FDIC-insu red banking entities at a 

competiti ve disadvantage because they happen to be caught by the Proposed Rule. 

HSBC urges the Agencies to amend Section _ .6(c)(4) so that FSOC has general overs ight into matters of 
systemic risk and State in surance regulators only have d iscretion w ith respect to insu rance compani es over 
whi ch they have jurisdictional author ity. We would also recommend that FSOC consults with relevant fore ign 
insurance regu lators before deciding whether to li mit act ivities that are engaged in by foreign in surance 
compani es in one o r more non.U .S. jurisdictions. Accordin gly, we ask that Section _ .6(c)( 4) be rep laced w ith the 
following: 

(4) The appropriate Federal bank ing agenc ies, after consu ltat ion with: (i) the Financia l Stab ili ty 
Oversight Counci l; and ( ii ) either (A) in respect of an insurance compa ny in a particular State or States, 
the relevant insurance com mi ss ioner or commissioners of that State o r States; or (B) in respect of an 
insurance company regu lated in a jurisdiction outside of the United States, any re levant insurance 
regulator of that jurisdiction and/or profess ional body or industry organ ization with knowledge of the 
conduct and regulation of insurance in that jurisd iction, have not jo intly determined, after notice and 
comment, that this section is insufficient to protect the safety and so undness of the covered banking 
entity, or of th e financial stabi li ty of the United States. 

This language w ill a llow the Agencies to vindicate Congress's stated a im for fore ign regulated insurance 
companies under Section 619 and in Congressional testimony whi le s imultaneously discharging the ir duty to 
safeguard market integrity in the United States. 

2. 	 ISSUES RELATED TO THE FOREIGN FUNDS EXEMPTION AND ITS IMPLEMENTATION 
UNDER THE PROPOSED RULE 

The Vo lcker Ru le seeks to protect the safety and soundness of U.S. covered banking entities and the U.S. 

financial system against systemic risk by restricting celtain activities of covered banking ent ities. The clear 

Congress ional and regulatory intent is to limit the extraterri tor ial effect of the Volcker Rule and allow for 

investment by non-U.S. bank ing entities in non-U.S. covered funds, as demonstrated by the fore ign fund 

exemption in Section 619. 

In his account of the Vo lcker Rule, Senator Merkley expla ined that Section 619 acknowledges "rules of 

international regulatory comity by perm itti ng fore ign financial institutions, regu lated and backed by foreign 

taxpayers, in the course of operating outside of the United States to engage in activ ities permitted under re levant 
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foreign law." 17 However, as demon strated be low, th e implementation by the Agenc ies of the fore ign funds 

exem pt ion creates unce.1ainties that give the Vo lcker Rul e a much broader reach than in tended by Congress. 

2.1 	 Refer to section 4(c)(9) and subpart B of Regulation K solely in the context of their QFBO 
requirements (question 292) 

HSBC asks that the Agenc ies c lari ty Section _ . 13(c)( I )( ii ) of the Proposed Rule. Under Section _. 13( c)( I )( ii), an 
entity applyin g for the fore ign funds exemption must determi ne that it quali fies for the exemption. HS BC 
und erstand s th at the Agenc ies intended to speci ty the quali fy ing fore ign ban king orga ni zat ion (or "QFBO") 
req u i rements in the Proposed Rul e." 

As currently drafted, the Proposed Rul e might be interpreted to require that a covered banking entity vying to 
benefi t from the covered fund exemption comply with fu rther req ui rements im posed by Su bpart B of Regul ation 
K in addi tion to qua li fy ing as a QFBO because ofa reference to "4(c) of the BCH Act. " Secti on 4(c) of the BHC 
Act, wo uld require th e fo llow ing: 

With respect to a covered banking entity that is a foreign banking organi zation, the banking entity is a 
qualifying foreign banking organization and is conducting the purchase or sale in compli ance w ith 
subpart B of the Board's Regul ation K ( 12 CFR 2 11.20 through 2 11.30) 

HSBC urges the Agencies to c lari fy any additional requirements that an entity would be expected to comply 
w ith as a QFBO in order to benefit from th e foreign funds exemption. 

2.2 	 Change the definition and use of "covered fund" so that it works appropriately in the 
context of the foreign funds exemption (questions 224, 291 , 294) 

Currently, the Proposed Rule includes as a covered fun d any fund whether organi zed or offered in the U.S. or 
abroad that wou ld qua li fy as a fund under the In vestment Company Act but for the fact that it is organized or 
offered outside of the U.S. to non-U.S. residents." The current definit ion is overinclusive and viti ates Congress' 
intent under Section 6 19 to respect the "rules of internat ional regulatory comi ty" by a ll owing foreign financial 
in sti tutio ns that ope ra te o uts ide of the U.S. li to engage in acti vities permi tted under the ir re levant fore ign law. " 

The Agenc ies' intent was to include in the definiti on of covered fun ds "simil ar fund s" to pri vate equity and 
hedge funds g iven that they are genera lly managed and structured similarly to a covered fund , except that they 
are not usua lly subject to the Federal securities laws when they are not organ ized in the Uni ted States or offered 
to res idents of the U.S." 

Thi s implementati on is flawed since it assumes that all pri vate fund s around the world function li ke U.S. private 
equ ity and hedge fund s. Many regulated foreign fund s function differently from U.S . funds and would be caught 
under the Proposed Ru le defi ni t ion, thereby prohi bit ing covered banking ent ities from in vesting in such funds. 
HSBC does not believe that thi s was Congress or the Agencies' intent. Indeed, those fund s are monitored by 
foreign regul ators and prohibitin g fin ancial in st itutions located in those fo reign jurisdictions from in vesting in 

Ii 156 Congo Rec. S5897 (daily cd. Jul y 15. 20 [0). 

IX The Proposed Ru le defi nes a "qualify ing lorc ign bank ing organization" as "" foreign banking organization that qu alitlcs as slich under § 211.23(a) of the 

Board's Regu lation K (12 CFR 211 .23(a»," 

I' Precisely. Section _ .1 O(b)( 1) o f the Proposed Rule Siales: 


Any iss ucr. as dclined in section 2(a)(22) of thc Investment Compan y Act of 1940 (15 USc. 80a·2(a)(22». th at is organi zed or o ffe red outside 
o f lhe United Statcs Ihat would be a covered fund as defi ned in paragraphs (b)( I)(i). (ii), or (iv) o f this section, were il organ ized or o rrered 
under the taws. or offered to one or morc resi dcnts, o f the United States or o f one or more Slates. 

lU When the Agencies refer to foreign fun ds thm are "generatt y managed and structured simi lar to a covered fund," I-1 SBC ass umes that Ihey mean 
"generall y managed and structured similar to an issuer that would be an in vestme nt company as defined in the Investment Company Act but for sect ion 
3(c)( I) or 3(c)(7) of lhat Act." where this not Ihe case, I-1SBC believes that the language would be circu lar. 
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them merely due to an affi liation with an FDIC insu red entity cou ld not have been the Congress ional intent si nce 
such approach vio lates the "rules of international regu latory comity." 

HSBC asks that the Agencies amend Section . 10(b)(J) of the Proposed Rule to, at the very least, exempt 
foreign regulated in vestment companies fro m the definition of covered fu nd in recognition that the risk li nked to 
investments in these entities is more properly managed by fore ign regu lators familia r with both the foreign 
investors and the fore ign fund s. 

2.3 	 C hange the definition of "resident of the United States" to instead refer to Rule 902 of 
Regulation S (question 295) 

The agencies should reassess the definition of "res ident of the United States" to instead refer to Rule 902 of 
Regu lation S of the SEC to ensure more celta inty. Currently, the Proposed Rule defines a "resident of the United 
States" in Section _ .2(t) of the Proposed Rule in a manner similar, but not identical, to the SEC definition of a 
"U.S. person" in Regulation S. Such difference ca n create confusion especially for fore ign covered banking 
entiti es look ing to invest in foreign funds. Those fore ign entiti es will have to req uest documentation insuring 
that the fund does not offer investment to any "resident of the United States" as defined in the Proposed Rule, 
which may not be consistent with the restrictions applicable in the fund's eq uity offeri ngs. The term "U.S. person 
as defined by Regulation S" is already widely used and integrated in existing fund documentation and could be 
eas ily adopted in thi s context. 

By defining a "resident of the United States" by reference to the Regulation S definition ofa "U.S. person" in the 
Proposed Rule, the Agencies cou ld avo id confusion and interpretive issues by drawing upon the market's 
familiarity with the term and build upon the substantial body of case law and SEC interpretation and 
commenta ry that provide meaning to the term "U.S. person." 

2.4 	 Reassess the scope of activities that must be performed "solely outside of the United 
States" (question 293) 

The final requirement that a covered foreign banking enti ty must observe when seeking to apply the foreign 
fu nds exemption is that the relevant sponsoring or investment act ivities must take place "solely outs id e of the 
Un ited States." The Agencies define thi s phrase in three steps at sectio n _ . 13(c)(3) of the Proposed Rule: 

(i) 	 the covered banking entity engaging in the activ ity is not organ ized under the laws of the United States 
o r of one or more States; 

( ii) no subsid iary, affil iate, or employee of the covered banking enti ty that is invo lved in the offer or sale of 
an ownership interest in the covered fund is incorporated or physically located in the United States or in 
one or more States; and 

(iii) 	 no ownership interest in such covered fund is offered fo r sale or sold to a res ident of the Un ited States. 

Referring to these provi sions, question 293 asks whether they are "effective and sufficientl y c lear." HSBC 
bel ieves that the effectiveness and clarity of the proposed provisions cou ld be significantly improved. 

As an ini t ial observation, HSBC notes that prongs ( i) anel (i ii ) of _ . 13(c)(3) are each redundant with other 
provisions of the Proposed Ru le. Section _ .13(c)(3)( i) overlaps with what sections _.13(c)( I lei) and (ii) a lready 
require, and section _ .13(c)(3)(ii i) repeats verbatim the wording of _. 13(c)(I)(i ii ). Thi s leaves us with 
_ .13(c)(3)( ii ), which (w ith its req uirement that "no subs idiary, affiliate, or employee of the covered banking 
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entity that is in vo lved in the offer or sa le of an ownershi p interest in the covered fund is incorporated or 
phys ical ly located in the United States") goes beyond the la nguage and approach suggested by Section 619." 

The language at _.13(c)(3)( ii) seems to stem genera lly fro m the sentiment embod ied in Senator Merkl ey's 
remark that Section 6 19 seeks to "ma inta in a leve l p layi ng field by prohi biti ng a foreign fi nanc ia l institution 
fro m improperly offering its hedge fun d and private eq uity fund services to U.S. persons when such offeri ng 
could not be made in the Uni ted States."" The Proposed Ru le is too broad, however, and includes a ll employees, 
subsidiaries and affil iates in the United States, creating counteri ntui tive results. 

The Agencies have recogni zed that fo re ign ba nking ent ities may engage in some act iv ities in the United States, 
such as "back office functions," which do not constitu te se lli ng to U.S. investors and therefore would not affect 
ava ilab ility of the fore ign fu nds exem pt ion, com menti ng spec ifical ly that "an employee or entity with no 
customer re latio nship and invo lved so lely in prov idi ng ad ministrative services o r so-ca lled 'back office' 
functions to the fu nd as inci dent to the activity permi tted under the fore ign fun ds exempti on (such as c lea ring 
and settlement or mai nta in ing and preservi ng records of the fund with respect to a transaction where no 
ownershi p interest is offered for sale or so ld to a res ident of the Uni ted States) wo uld not be subj ect to this 
req II irement. n 

Beyond thi s exp li c it exemptio n fo r back offi ce fun cti ons, HSBC asks that the Agencies g ive furth er guidance in 
respect of the "so le ly outs ide of the Un ited States" requ irement to c larify that a ll act iv ities that do not di rectly 
invo lve sell ing or offering interests in a covered fund to U.S. residents will not be subject to its req ui rements. 
Wh ile Senator Merkley's remarks make clear that a fore ign ba nking entity shou ld not offer or sell interests in a 
covered fund to U.S. persons if it wishes to benefit fro m Congress's natural des ire to avoid und ue extraterri torial 
reach, HSBC notes that many ac ti vit ies in tegral to sponsori ng and managing a fu nd do not fa ll under the rubri c 
of "offering o r se ll ing to" investors. However, a portfo li o management team typ ica lly cons ists of a number of 
ind iv iduals, and often, only a sma ll nu mber of them is engaged in sell ing activ ities. Examples of such non
se lli ng activities might incl ude establ ishment of fund veh icles, day-to-day management and deal sourc ing, tax 
structur ing, obtaining licenses, interfaci ng w ith regu lato rs and many othe r act ivities. None of these act ivi ties will 
necessarily invo lve interaction with investors who are U.S. persons and therefore investment in a fo re ign 
covered fund shoul d not be pro hi bited solely by v ilt ue of the locatio n in the U.S. of personnel that is not 
invo lved in any sales act ivities. 

In prov idi ng th is c larification, the Agenc ies will cont inue to mai nta in the safety and integri ty of the U.S. markets 
wh ile si mul taneous ly a ll owing U.S. fi nancial centers li ke New York to retai n j obs for ind iv iduals who work for 
fo re ign banki ng entities and the ir affil iates performing no n-se ll ing activities in respect of covered fu nds wh ich 
a re offered outs ide of the Un ited States. Prohibiting these non-sell ing activit ies wi ll cause non-U.S. banking 
ent it ies to move these fun ctions overseas, creating unnecessary costs for the inst itut ions and resulting in the loss 
of a large nu mber of jobs in the U.S. As noted above, a pOltfoli o management tea m wi ll often consist of a la rge 
number of ind iv idua ls, only a sma ll number of whom are invo lved in sales activities. However, a non-U.S. 
financia l institut io n wi ll have litt le incentive to keep personne l in the U.S. if a portion of a management team is 
req ui red to be ho used in a non-U .S. juri sdiction, resul ting in a ripple effect ofjob losses even outs ide of the sa les 
sector. Such a res ul t would not o nly harm the U.S. job market, it wo ul d a lso undermin e the purpose of the rul e 
by mov ing operations outs ide of the U.S. and, as a resul t, making the operation of such institu tions more opaq ue 
to U.S. regulators. 

21 Note ou r suggested changes to ~. 1 3(c)(3)( ii ) at sub·section B above. 
22 156 Congo Rcc. S5897 (dail y cd. July 15, 2010). 
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We woul d be pleased to provide further information or ass istance at the req uest of the Agencies or their staff. 
Pl ease do not hes itate to contact me at HSBC if you should have any questions regarding the foregoi ng. 

Respectfull y submitted, 

Paul Beresford 
Chief Actuary 
HSBC Life (inte rnational ) Limited 
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