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Ms. Elizabeth M. Murphy, Secretary
Securities and Exchange Commission
100 F Street, N.W.

Washington, DC 20549

Ms. Jennifer J. Johnson, Secretary

Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue, N.W.
Washington, DC 20551

Re:  Further Definition of “Swap Dealer,” “SecuriBased Swap Dealer,” “Major
Swap Participant” and “Eligible Contract Participaf®RIN 3038-AD06 and
RIN 3235-AK65.

Dear Mr. Stawick, Ms. Murphy, and Ms. Johnson:

In a letter dated May 11, 2011, Wells Fargo Banld.N“Wells Fargo”) and several other bahks
submitted comments to the CFTC, the SEC (jointlhwie CFTC, the “Commissions”), and the

Board of Governors of the Federal Reserve Systemgsponse to the above-referenced proposed rules
(the “Proposed Rules®)which comments focused on the definition of threntéEligible Contract
Participant” (“ECP Comment Letter”). In the weekddwing the ECP Comment Letter as Wells

Fargo prepared for the July 16, 2011 effective datbe Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank”), additiomdues surfaced relating to the definition of

Eligible Contract Participant (‘ECP”) in connectiaith loan commitments and other transactions
involving swaps with our borrowers that were expddb close after July 16.

The signatories to the joint comment letter werar8h Banking and Trust Company, East West Bank,
Fifth Third Bank, The PrivateBank and Trust CompdRggions Bank, SunTrust Bank, U.S. Bank
National Association and Wells Fargo Bank, N.A.

Notice of Further Definition of “Swap Dealer,” “8arity-Based Swap Dealer,” “Major Swap
Participant,” “Major Security-Based Swap Participaand “Eligible Contract Participant.” 75 Fed.
Reg. 80178 (December 21, 2010).



In many cases, it was unclear how the definitioousth be interpreted or how it was meant to be
applied to specific circumstances, with the rethdt loan officers did not know whether certain
borrowers could hedge or manage their risks toeptatash flows needed to repay their Wells Fargo
loans. Fortunately, the urgency of addressingetiesies abated for CFTC-regulated swaps with the
issuance of the CFTC’s Final Order on the EffecBate for Swap Regulation (“Final Ordet”)
granting certain temporary relief, including a tergry exemption for qualifying swaps with
counterparties that will not be included within thew ECP definition. However, while the Final
Order deferred the need to address these issegsstith will need to be resolved, and we respdistfu
request that the CFTC provide clarification or anétion in its final rules on the points raiseddve,
which are of great concern to commercial lendetstarrowers.

In view of these additional issues, and in respdasemeeting with CFTC staff on June 15 to discuss
the ECP definition, Wells Fargo is pleased to palewthe following supplemental comments to those
discussed in the ECP Comment Lefter.

. Summary of issuesraised in the ECP Comment L etter

A. Related obligors

The ECP Comment Letter urges the Commissions tdyctae ECP definition to address situations in
which:

(1) loans or other extensions of credit are madelaied partiesthat are jointly and severally
liable for the credit,

(2) the credit (whether to a single borrower or tiple borrowers) is secured by collateral
owned jointly by the related parties, or

(3) the credit is guaranteed by one or more ofdlteted parties.

To manage the interest rate risk of these exteasiboredit, borrowers would like to enter into psa
based on the strength of the same obligors andisabse support the underlying credit. Otherwike,
non-ECP obligors must be excluded, or if their gdions for swaps (as co-counterparty, co-owner of
collateral or guarantor) are potentially unenfoldeathis could discourage banks from financingéhe
businesses or offering them swaps to manage titeneist rate risk exposure. This could have the
unintended consequence of discriminating againsiniesses that have these organizational structures,
by denying them hedging opportunities, or changiog they borrow money to fit the ECP swap rules
(essentially, the “hedging tail wagging the finargcdog”).

Because the ECP definition generally does not addreedits involving related obligors, the ECP
Comment Letter urges the Commissions, in transagtichere at least one of the related obligors is an
ECP, to confer ECP status on the remaining relalbdigors solely for purposes of the particular

3 76 Fed. Reg. 42508 (July 19, 2011).

Our comments are in addition to those providea Wells Fargo comment letter dated June 3, 2011
urging the Commissions to address an error relatéfie definition of the term ECP in Section
1(a)(18)(vii) of the Commodity Exchange Act.

For example, borrowers may include a parenttsisliaries or other affiliates, or associated gessn
the case of a partnership).



financing transactions and related security arrareggs. To qualify, the transaction must be entered
into to manage risk associated with an asset bitittaowned or incurred or reasonably likely to be
owned or incurred by a business with which suclgoblis affiliated or in which such obligor has an
economic or financial interest.

B. Amountsinvested on a discretionary basis

In addition, the ECP Comment Letter urges the Casions to provide interpretive guidance on the
portion of the ECP definition that applies an “amtsuinvested on a discretionary basis” test to
individuals® and to find that any assets owned by an indivittuatder to conduct a business or
otherwise for investment purposes with a view tavaaking a profit (excluding property held for
personal use such as an individual’s private resideautomobile or boat) are investments made on a
discretionary basis.

Wells Fargo’s individual customers have a varidtineestments we believe should qualify, including
but not limited to investments in privately-heldsmesses, commercial real estate properties,
residential properties purchased for investmenp@ses (such as rental properties), bank deposits,
foreign currency deposits, brokerage accounts, snoregket accounts or mutual funds, collective
investment funds as defined in 12 C.F.R. 9.18,stents held in revocable trust accounts managed
in accordance with the customer’s stated investmgeals, and investments held in an IRA, Keogh,
401(k) or similar retirement account. Without guida from the Commissions, however, we cannot be
certain of the scope of the phrase “amounts indesitea discretionary basis”, and it will be difficu

for banks and their individual customers to haugatety that their swaps are legally enforceable.

C. Proprietorships

The ECP Comment letter urged the Commissions taigegayuidance on the term “proprietorship” and
clarify that businesses owned and operated by ighaials as proprietorships, including sole
proprietorships, are included in Section 1a(18)oA\)That provision clearly includes
“proprietorships,” which we believe must encompsdg proprietors (although they typically are not
separate legal entities), but we also believedhedter clarity on this point is needed.

Wells Fargo is the largest lender to agriculturadibesses in the United States, and therefore eve ar
particularly interested in having this issue adsleesin favor of our agricultural customers. Sitiesr
assets comprise land, buildings, livestock, crapstioer illiquid property, sole proprietorships i
qualify as ECPs under the asset or net worth pgdicable to proprietorships, not the “amounts
invested on a discretionary basis” test applieitdiosiduals (unless of course such illiquid fornfs o
property qualify under that test, as requested @poin fact, family farms would be disproportioglst
adversely impacted by the discretionary investmtads since many Midwestern states prohibit
corporations, limited liability companies and otleerporate enterprises from owning farms.

The Commissions should clarify in final rules thasinesses owned and operated as proprietorships
by individuals fall within that term, including soproprietorships composed of one or more

Unless their swaps are conducted with U.S. findmestitutions or certain other regulated entitigss
may also be an issue for governmental entities uv@&&#\ Section 1a(18)(A)(vii), which uses the phrase
“owns and invests on a discretionary basis”.



individuals operating their assets as a busineskitat state law should govern as to whether
organizational documents are required to constayisoprietorship.

1. Additional issuesraised during implementation

In addition to the issues raised in the ECP Comrhetter, the following are additional areas of
concern where we believe clarifications and rek#f be needed with respect to the ECP definition.
Without such clarifications and relief, many comauiakentities and individuals will be required to
forego necessary hedging transactions, which eiltes only to subject them to greater risk, with no
additional protection to financial, commoditiessaicurities markets or market participants.

A. Purchase money loans, construction loans and other financings of assets

Banks regularly make loans to borrowers to acqoramercial real estate properties. Since income
from the property to service the debt will be lieait a bank may require the borrower to hedge the
loan’s interest expense to avoid a default onetst dervice if interest rates rise. The bank might
therefore be unwilling to make the loan unlessiitower enters into the hedging transaction. &inc
these are purchase money loans where borrowerbevdtquiring the assets with the loan proceeds,
borrowers may be unable to qualify as ECPs urtgrdhe loan closes and title to the property has
passed.

Banks also make construction loans to borrowergevtiee loan is funded incrementally as
construction progresses and progress paymentsate ta pay the costs of construction as a building
or other capital improvement is being built. Hagain, banks often require the borrower to hedge
against rising interest rates as part of the laanroitment. Unlike in the case of purchase money
loans, however, construction borrowers frequentili/lve unable to qualify as ECPs at or near loan
closing, and the wait could be substantial. Themleted project may be an asset that exceeds $10
million, but until the project is completed, thds®rowers may be unable to qualify as ECPs undger th
asset test.

Unless they can qualify using the net worth testi¢ often they cannot since these are typically
single asset entities), or unless there existdigible guarantor, these borrowers will likely bealle
to hedge during at least part of the constructimasp. In the meantime, both the bank and the
borrower would be exposed to the risk of risingiest rates, and as a result the bank might be
unwilling to lend. This inability to hedge poteaity could undermine the viability of the projectch
the borrower’s ability to service the debt. Thisus is of particular concern to Wells Fargo, ndyon
for our regular construction lending business,disib for financing projects subsidized by the Faler
government through tax credits.

For example, the Low Income Housing Tax Credit pprogprovides tax credits to increase the supply
of affordable housing in communities across Ameridas program accounts for the majority of all
affordable housing development in the United Stadday. Wells Fargo provides construction and
permanent financing for qualified LIHTC projectslany of these projects are established as single
asset entities, and the construction loan is tylgigaaranteed by the project sponsor, either an
individual or a business entity. Due to the lirditaitial equity investment, combined with low asse
values during construction and high loan to valoarfcing needed, many LIHTC projects would not
gualify as ECPs during the initial phase of thestarction loan. Their ability to lock in rates an
forward basis for the permanent financing periodi@lso be constrained. By our estimates, 10-15%
of LIHTC projects undertaken in 2010 would not hauelified for hedging during the initial

4



Of course, another issue arises under the Progsies in the context of these purchase money or
construction loans. For banks originating thesadoahere they wish to fall under the exception from
the “swap dealer” definition for loans originategdn insured depository institution, they may be
unable to qualify for the exception under the PegabRules if a contemporaneous execution standard
is adopted, or the swap must be entered into ®fuh duration of the loan (questions on which the
Commissions requested comment in the Proposed ules

Whether the issue is the inability of a bank toldy#or the exception (to the extent it is drawn
narrowly), or the inability of a borrower to hedipese loans at closing, the potential effect cinald
the same— limiting credit availability to American businesseThis could have a more pronounced
effect at times when markets are expecting highterest rates or increased inflation.

To avoid exposing borrowers and banks to the mdKkictuating interest rates between the date a
commitment is issued for a purchase money loarstaaction loan or other financing of assets and the
date the borrower qualifies as an ECP, the Comanssshould use their respective authority under
Dodd-Frank and the Commodity Exchange Act to detegrthat any counterparty will qualify as an
ECP by virtue of a financing commitment issued yancial institution or any of its affiliates e
proceeds of the financing are to be used to acquicenstruct assets that can reasonably be expecte
to have a fair market value in excess of $10 nmilémd the swap is for hedging or mitigating the
commercial risk of that financing.

B. Eligibility conferred on counter parties by eligible guarantors

Under the ECP definition, corporations, partnershggoprietorships, organizations and trusts will
qualify as ECPs if their swaps are guarantied ppstted by certain ECPs, such as financial
institutions and companies with over $10 milliorassets (“Eligible Credit Support Providers”).

A threshold question is whether the guaranty oditupport from an Eligible Credit Support

Provider can be capped at a stated amount andsilify under this definition. This issue is
particularly relevant for bank-issued letters adit, which must be limited to a stated amount to
comply with Federal banking regulations. Sincekbmsued letters of credit were clearly meant to
gualify swap counterparties as ECPs, we believiecthriporations, partnerships, proprietorships,
organizations and trusts should qualify as ECPswtheir obligations are guarantied or otherwise
supported by Eligible Credit Support Providers etreugh the guaranty or other instrument is capped

construction phase, except their swaps qualifieteuthe “line of business” test of the CFTC’s 1989
Swap Policy Statement.

Similarly, the New Market Tax Credit program prossdtax credit incentives to investors in certified
Community Development Entities, which invest in lme@ome communities. In 2010, the Federal
government allocated $3.5 billion to the NMTC piagrto stimulate investment in underserved
communities. The program has received $29.5 biitioallocation since inception in 2001. Many oé th
projects are 100% financed by bank loans supptnetiese tax credits. By our estimates, about one
half of NMTC deals would not have qualified as E@P2010.

8 75 Fed. Reg. at 80182.



at a stated amoufiprovided that the swap is entered into to hedgaitigate commercial risk and not
for speculation.

Of course, we recognize that the Commissions mayoheerned about the theoretical possibility of
counterparties attempting to qualify as ECPs orb#ses of guaranties, letters of credit or othedir
support arrangements in nominal amounts. To ab@gossibility of abuse, and to provide market
participants with legal certainty, we encourage@oenmissions to clarify that guaranties, letters of
credit and other credit support provided by Eligilredit Support Providers to swap dealers, seeurit
based swap dealers and financial institutionsvalkufficient for purposes of qualifying their swap
counterparties as ECPs when the swap will be eshiete to hedge or mitigate commercial risk and:

(i) the stated amount covers the amount of the reakoaaticipated potential future exposure
of the swap or security-based swap approved bgwlag dealer or financial institution,
determined in accordance with its models or metludaseasuring such exposure for credit
approval purposes, or

(i) if the stated amount is less than such approvediatthe corporation, partnership,
proprietorship, organization or trust will be cautually obligated to top up the guaranty or
credit support with additional guaranties, lettefrsredit or credit support from Eligible
Credit Support Providers when the aggregate netaumed market value of the swaps and
security-based swaps to the swap dealer, secuaigebswap dealer or financial institution
exceeds the total amount of such credit suppoiingae stated amoun{.

C. Eligibility based on assets owned directly or_indirectly by parent companies

We would also draw the Commissions’ attention tmpanies that may be operating under an
organizational structure where assets are divideahg one or more of its subsidiaries. For example,
a parent company may have $6 million in assetsdoonting those of its subsidiaries) with a
subsidiary having $5 million in assets. On a caoretibasis, they would have over $10 million in
assets. In cases like this, we believe the purpofstte ECP’s financial requirements would be sérve
if ECP status were conferred on the parent and saloidiary that the parent guaranties and controls
directly or indirectly, since the parent guaramauld have an ownership or controlling interest in
over $10 million in assets.

Accordingly, we urge the Commissions to use thdemaking authority to expand the ECP definition
for corporations, partnerships, proprietorshipgaoizations and trusts such that an entity willlifqpa

As used herein, “stated amount” may be eitherdlse imount of the guaranty or other instrument(suc
as the maximum amount that may be drawn undetex lgft credit), or the amount of the limit on

liability of the Eligible Credit Support Providender the instrument (such as in a limited liability
guaranty).

10 For example, this is how many commodity swap tretnsas work where bank-issued letters of credit
are a form of eligible credit support that woulddeivered under a security agreement, including a
credit support annex to an ISDA Master Agreemesit imcompasses a mark-to-market collateral
arrangement. Before the market value of the tiiwaexceeds the amount of the letter of creldd, t
counterparty would be required to post an addititatter of credit or other form of eligible credit
support



as an ECP if it is entering into the swap to henlgmitigate commercial risk and either (i) it owns
directly or indirectlyassets in excess of $10 million, or (ii) such swgaguarantied by such an entity.
This would be particularly helpful to commerciahtestate borrowers, since often they need to fyuali
under the asset test as noted above.

D. Amountsinvested on a discretionary basis. spouses with joint accounts

In addition to the need to give definitional meania the phrase “amounts invested on a discretyonar
basis” as discussed in the ECP Comment Lette alsio important to banks and their customers that
the Commissions provide guidance with respect twsgs with a joint investment account.

For example, if a husband and wife are co-borrowatsare executing the swap to hedge their bank
loan, will it be sufficient if their joint investnmé account has over $5 million in discretionary
investments, or must it be over $10 million becahsee are two individuals? Further complicating th
situation would be the existence of a prenuptiatagent providing that upon divorce the couple’s
property or investments would go disproportionatelgne spouse or the other. Or suppose one
spouse wants to enter into the swap by himselewsdif in reliance on a joint account with over $5
million but less than $10 million in discretiond@nvestments, and the couple is domiciled in a
community property state?

Although Congress adopted an ECP definition thasdwt take into account the complexities of these
joint arrangements, we urge the Commissions toigeomvestors and the financial community with
legal certainty by adopting a simple, easy to adsten rule that treats an individual as an ECRef t

total amount of discretionary investments heldtjgiwith a spouse, together with the amount of
discretionary investments held by the individuahis or her own name (if any), exceeds $5 millidn (
the swap is entered into for the purpose of marmgiia risk associated with an asset owned or iigbil
incurred, or reasonably likely to be owned or imedr whether or not owned or incurred jointly with
the spouse) or otherwise $10 million, provided thatspouse has consented to the individual egterin
into the swap.

We believe that this approach is consistent wighpgirposes, terms and history of the ECP definition
and that the definition should be interpreted gopliad to include assets held jointly, without neba

to the issues noted above with respect to predwggr@ements, divorces, etc. The ECP definition, a
the exemptions on which it is based, have alwagaded on a party’s status at the time a transaigion
entered into. Therefore it should not make a dffiee if an individual or couple qualifying as aGHE
at the time of the transaction later experiencelsamge in circumstances (such as a divorce) thaldvo
change that status. This is no different from goomtion with $10 million in assets at the time a
transaction is entered into that subsequently épeges a $1 million loss.

[11. Helping middle market customer s qualify as ECPs

A primary purpose of the ECP requirement is to prewinsophisticated persons from trading swaps
for speculative purposes unless that activity isdemted on a regulated exchange. An unintended
consequence of the ECP requirement, however, imgact on small middle market customers
taking away an important hedging and risk managémoehand putting them at a disadvantage
relative to larger businesses that can hedge ¢beimercial risks more efficiently in the swap marke
in reliance on the strength of commercial properéied assets that are less liquid than exchantge-sty
margining arrangements.



To help these customers, we urge the Commissiomgliade in the ECP definition any corporation,
partnership, proprietorship, organization or tthst is entering into the swap for the purpose of
hedging or mitigating commercial risk of such padyis providing a guaranty, collateral or other
credit support for such commercial hedging or risigating swap, provided that the swap is entered
into with either a registered swap dealer or anned depository institution that is exempt fromtsuc
registration to the extent it offers to enter ittte swap in connection with originating a loan. As
discussed above, if there are related obligorsiuleeshould confer ECP status on each relatedabli
to the extent the obligor is an affiliate, or hasesgonomic or financial interest in the busine$she
party hedging or mitigating commercial risk. Oliese, such ECP status should be conferred solely
for purposes of the particular swap that would éeging or mitigating commercial risk.

This would not only help small businesses hedge tisis, but it would also ensure that they do so
within a regulated environment under Commissiorsgliction or that of bank regulators in the case of
insured depository institutions that are not swealers-* The proposed definition also would be
consistent with the clearing exemption for end sis&o long as the customer provides the CFTC with
the requisite notice of how it will meet its finaalcobligations associated with entering into non-
cleared swaps.

V. Providing L egal Certainty on Counterparty ECP Status

We also believe that a swap dealer or securityebas@ap dealer that complies with the ECP
verification requirements set forth in the Comnuossi' respective business conduct rules with respect
to a swap or security-based swap should be affdedgad certainty with respect to such transaction.

Market participants have long entered into transastwith persons they believe in good faith to be
ECPs, or “eligible swap participants (‘ESPs”) unBart 35 of the CFTC's rules, based on information
available to them, or on representations providetiém, by their counterparties, regarding the
counterparties’ status as ECPs or ESPs. The CR@Cangress have recognized in the past that a
market participant should have the benefit of #levant exemption if it has a reasonable basis to
believe that its counterparty is an ECP or ESPusTiwhen the CFTC adopted Part 35 in 1993, it
stated that “it is sufficient that the parties haveasonable basis to believe that the other awy
eligible swap participant at such time [of entennt the transaction]. . . . An eligible swap
participant that has a reasonable basis to belietats counterparty is also an eligible swap
participant when it enters into a master agreemmanyt rely on such representation continuing, absent
information to the contrary*? Similarly, when Congress adopted the Commodityifas

Modernization Act in 2000, it included a provisiygarding Exempt Commercial Markets that such a

1 The proposed definition would be narrower than thre“of business” provision in the CFTC’s 1989

Swap Policy Statement in two important respectthé requirement that the swap be conducted to
hedge or mitigate commercial risk would precluderall business from conducting swaps for
speculation, and (ii) the condition that the swapehtered into with a regulated swap dealer or@usu
depository institution would be consistent with fremework of the ECP definition with respect to
local governmental entities that are too smalludaldy under a financial metrics test (see CEA Bect
1(a)(18)(vii) and Wells Fargo comment letter cisgdootnote 4 above urging the Commissions to
remedy the broken cross reference in that Section)

12 Exemption for Certain Swap Agreements, 58 Fed. B&8§7, 5589 (Jan. 22, 1993).



market must “have a reasonable basis to for belgthat participants authorized to conduct
transactions on the facility in reliance on theragéon . . . are eligible commercial entities.”

We believe that this same approach should be feltbwith respect to the ECP definition under the
CEA, as amended by Dodd-Frank. Specifically, vepeetfully urge the CFTC to use its definitional
rulemaking authority to define an ECP as any irdliail or entity (including a governmental body) that
the other party has a reasonable basis to bekeae ECP at the time the swap or security-basefd swa
is entered into. We also recommend that the CFar@iren that receipt of a written representation
from the individual or entity (including a represation in a master agreement that is deemed repeate
at the time of each transaction) that it meetg¢lgeisite asset, net worth or discretionary investim
test of the ECP definition would be sufficient &iablish a reasonable baSisThis would be

consistent with the SEC’s definition of “accrediiesiestor”, which is defined in pertinent part as
“any person who comes within any of the followiragegoriespr who the issuer reasonably believes
comes within any of the following categories, at the time of the sale of the securities to geason:...”
[italics added]:* Without this legal certainty, market participanidl be exposed, throughout the term
of each transaction it enters into, to the risk itsacounterparty will later be found not to hdeen an
ECP based on information that is later discovergaravided to the market participant.

Wells Fargo appreciates the opportunity to prodecomments and suggestions to the Commissions
on these important issues and welcomes the oppiyrtordiscuss any questions, which may be
directed to the undersigned at (704) 383-0606.

Sincerely,
Wells Fargo Bank, N.A.

Namg' Taylcyﬂ?:rill v

Title: ¥anaging Counsel

13 To avoid the possibility of abus@gtCommissions could also provide in their respedtiusiness

conduct rules that associated persons of a swderdessecurity-based swap dealer that has complied
with the ECP verification requirements of such sulath respect to an individual or entity would be
entitled to solicit and accept transactions witbhsindividual or entity in reliance on such ECP
representation absent actual notice of contrang f@e facts that reasonably should have put them o
notice), which would trigger a duty of further inguby the swap dealer or security-based swap deale

14 See Rule 501 under the Securities Act of 1933, .F/RC 230.501.



