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February 4, 2011

David A. Stawick

Secretary of the Commission

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W.

Washington, DC 20581

Re:  Proposed Rules for Implementing the Whistleblower Provisions of Section 23
of the Commodity Exchange Act, File No. 3038-AD04, 17 CFR Part 165

Dear Mr. Stawick:

The Association of Corporate Counsel (“ACC”) appreciates the opportunity to
present our views to the Commodities Futures Trading Commission regarding its above-
referenced proposed rule. ACC submitted two comment letters to the Securities and
Exchange Commission regarding its proposed implementation of their whistleblower
bounty program, both of which we would like to enter into the above-referenced docket.

ACC is the bar association for attorneys employed in the legal departments of
corporations and private-sector organizations worldwide. ACC has more than 26,000
members in over 75 countries, employed by over 10,000 organizations. In addition, our
membership brings to these important issues the unique views of in-house counsel who
are at the very intersection of the compliance and reporting functions. As such, our
membership speaks not only for in-house counsel, but also for the interests of their client
organizations and the stakeholders who will be affected by the proposed rule.

On December 15, 2010, ACC and 270 in-house counsel in charge of their
companies’ compliance and legal functions submitted a letter generally addressing our
shared, larger concerns about the deleterious impact the SEC’s proposed rules will have
on internal compliance and reporting systems. On December 17,2010, ACC filed a letter
delving further into some of the technical issues regarding non-compliance related
aspects of the proposed rules. Both letters are attached.
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We hope that both letters will be of assistance to the Commission as it considers
the various issues related to the bounty program and thank you for your consideration.'
Please let us know whether you need further information.

Submitted on behalf of the Association of Corporate Counsel:

&ééfm%@d—

Susan Hackett
Senior Vice President and General Counsel, Association of Corporate Counsel

Enclosures

' Naturally, the statutory requirements governing the Commission’s actions arise in a different part of the
United States Code. Nevertheless, both letters address the same issues that the Commission will tackle as it
settles on a final approach, even if the particular citations might be different. E.g., compare 7US.C. §
19(a) (requiring the CFTC to compare costs with benefits) with 15 U.S.C. § 78c(f) (requiring the SEC to
consider the effects of its rules on efficiency, competition and capital formation).



1025 Connecticut Avenue, NW, Suite 200

L. Washington, DC 20036-5425
( Association of tel 2022934103
Corporate Counsel fax 202.293.4701

www.acc.com

December 15,2010

Elizabeth M. Murphy

Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549-1090

Re:  Proposed Rules for Implementing the Whistleblower Provisions of Section
21F of the Securities Exchange Act of 1934, File No. S7-33-10

Dear Ms. Murphy:

The Association of Corporate Counsel (“ACC”)" and the leading in-house legal
executives” co-signing this letter appreciate the opportunity to present our views to the
Commission regarding its above-referenced proposed rules. We urge the Commission to
reconsider their proposals in order to assure that the robust and effective corporate
internal compliance and reporting systems we value, and that regulators have mandated,
may continue to cultivate healthy and responsible corporate cultures. We believe that the
Commission’s proposals will have the impact of thwarting internal compliance and
reporting programs in a manner inconsistent with the intent of the Dodd Frank legislation
that authorized them.’

ACC and its co-signers propose modifications to the rule that would require an
individual with information regarding corporate misconduct to first use existing internal
compliance and reporting systems and then to give the company a reasonable time to
resolve the issue before making any submission to the Commission.* Failure to do so
raises the specter of two equally troubling and certainly unintended results: first, by

" ACC is the bar association for attorneys employed in the legal departments of corporations and private-
sector organizations worldwide. ACC has more than 26,000 members in over 75 counries, employed by
over 10,000 organizations. In addition, our membership brings to these important issues the unique views
of in-house counsel who are at the very intersection of the compliance and reporting functions. As such,
our membership speaks not only for in-house counsel, but also for the interests of their client organizations
and the stakeholders who will be affected by the proposed rules.

% The co-signers are particularly well-suited to offer the SEC an important perspective on this issue, as they
are responsible for the compliance and reporting functions within their companies. They lead companies of
all sizes and industries, and many have direct or supervisory responsibility for the implementation of both
reporting systems and whistleblower protection programs within their often multinational companies.

* ACC will file a separate comment letter addressing a variety of issues raised by the proposed rule.
However, ACC and the co-signers wish to make clear in this standalone submission the immediate need to
safeguard internal compliance and reporting systems.

* The Commission will receive many useful suggestions as to how to modify its proposed rule to
accommodate the concerns we raise in this comment letter. We do not wish to preempt consideration of
those approaches by offering a more detailed suggestion here, but rather to make clear the absolute
minimum change required to protect the role of internal compliance and reporting systems.
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undermining the internal compliance and reporting systems that allow responsible
companies to comply with critical regulations and conduct themselves in an ethical
manner; and second, by proposing an alternative system which fails to replace existing
corporate reporting systems with any effective mechanism to ensure companies obtain
early warnings of burgeoning failures or frauds within their organizations. While we
commend the Commission for acknowledging these concerns in the commentary
accompanying the proposed rules, the rules themselves do little to address them, and
indeed, create a dynamic that works at odds with their resolution.

k %k 3k

The vast experience of the thousands of companies with excellent records of
compliance due to robust internal reporting procedures teaches us the practical reality that
creating a culture of compliance requires a substantial effort. These efforts include the
need to communicate and inculcate a shared value that all employees are responsible for
ensuring that the company operates within the bounds of the law and ethics.

Stakeholders across the spectrum demand that organizations establish reliable
systems to monitor and manage employees’ adherence to the law, as well as effectively
remediate problems that arise. That principle was articulated by Congress in a number of
mechanisms in Sarbanes-Oxley, legislated against the backdrop of a series of significant
corporate frauds; similarly, that principle drove the United States Sentencing
Commission to make clear the need for effective and robust compliance systems in
issuing its organizational sentencing guidelines, codified in Chapter 8 of the United
States Sentencing Guidelines.’

But quite apart from regulatory obligations, effective compliance and reporting
systems yield a variety of benefits to companies, investors and the government.’ First,
and most importantly, they serve as an early tripwire for the detection of illegal or
unethical conduct. Senior executives and boards — especially those in large companies
who by definition are likely removed from the ability to personally monitor day-to-day
operations at all levels — depend on these systems to empower employees to trigger the
early warning systems that allow the company to respond to problems before misconduct
can fester and expose the company to significant liabilities. Second, compliance systems
are the principal vehicles for educating employees about what the law requires,
particularly given rapid, complex, and multijurisdictional legal obligations that managers
with all kinds of responsibilities in the company must navigate. Finally, these

> United States Sentencing Commission, Guidelines Manual §8B2.1 (“Effective Compliance and Ethics
Program”) (Nov. 2010).

® It is true that not all companies use structured compliance and reporting mechanisms. As the Sentencing
Commission recognized in promulgating its organizational sentencing guidelines, the size of the company
and availability of resources sometimes prevent the creation of formal mechanisms. United States
Sentencing Commission, Guidelines Manual §8B2.1 App. Note 2(c) (Nov. 2010). Nevertheless, the
Commission should require individuals to make use of whatever procedures do exist, so that these smaller
companies are not saddled by the costs of a Commission investigation for which the first notice was a
phone call from Commission staff.
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mechanisms, while directed at keeping companies out of trouble and protecting
stakeholders, can also help to improve overall business performance and the maintenance
of a strong, vibrant corporate culture.

But none of these important compliance mechanisms work if employees are not
vested in and do not feel they will be protected in fulfilling their roles in reporting
wrongdoing. ACC and its co-signers strongly support protections for individuals who
identify and report misconduct. Indeed, in-house counsel are the pioneers in establishing
and facilitating corporate whistleblowing systems and safeguards. Thus, we join the
Commission in its desire to promote rules that reinforce important whistleblower
principles, since they are crucial to unearthing otherwise hidden or ignored problems in
companies so that they may be addressed.

Blowing the whistle on bad actors serves both the interests of companies who are
playing by the rules and the interests of the investor community, but internal reporting
systems are incented only when they operate in a manner that provides the company with
the opportunity to successfully police its own house. Establishment of a successful
reporting system thus incorporates a variety of features, from ongoing training and
education designed to help employees recognize wrongdoing, to the facilitation of
reporting mechanisms and anonymous hotlines for reporting allegations.

The sine qua non requirement for these programs to work and for companies to
comply with the law is the expectation that employees will report misconduct internally
so that the company can timely address and correct problems reported.” Otherwise,
reporting systems have no capacity to remediate rogue actions, and companies are
deprived of the means to redress their own shortcomings before breakdowns in
appropriate behaviors rise to the level of catastrophic failures.

Unfortunately, the Commission’s proposed approach, while ostensibly
accommodating these concerns, fails to resolve them:

1. The Commission’s proposed rules disincent employees from looking for ways
to improve or correct corporate behaviors, and incent them to find ways to
profit from corporate wrongdoing. Fraudulent misconduct, the bane of good
compliance systems, then becomes the gold mine, rather than an impetus for
companies with effective compliance systems to address the underlying
issues.

2. The Commission’s proposed approach invites employees to focus on timing
their report so as to maximize the bounty they’ll receive, potentially allowing

” Given their integral importance to the success of compliance programs, policies articulating employee
responsibilities for helping the company to comply with the law and requiring cooperation with internal
investigations have been incorporated into employee handbooks directly in many sophisticated companies.
Employees who fail to comply with these policies can be subject to termination or other forms of
discipline.
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misconduct to fester in order to allow them to more easily evidence their
claim or increase the damages caused by the misconduct (by which their
bounty will be calculated) before approaching the Commission.

3. Encouraging those who wish to report suspected wrongdoing to end-run
internal investigations invites waste and promotes less effective responses to
serious problems. Companies confronted with a report can more timely
address the underlying situation, and, if necessary, self-report to the
Commission; knowing that employees with legitimate complaints can take
their concerns to the Commission if the company does not respond is a very
effective brake on burying bad behavior.®

4. While we commend the Commission for acknowledging that the bounty
program could undermine corporate compliance regimes, the proposed rule’s
approach is not sufficient.” We note three particular concerns:

First, the ninety-day look-back period merely permits the
whistleblower an option of reporting internally first. That option places the
prospect of significant financial compensation for reporting to the
Commission in competition with internal reporting if the corporation then
does what it should to remediate the problem. Prospective whistleblowers
will quickly learn that waiting to allow the problem to fester and then to report
directly to the Commission will yield a better award than reporting to their
compliance officials soon after learning of the misconduct.

Second, the Commission’s proposal to reduce the eventual award to an
individual who does not make use of internal reporting systems is a good idea,
but it is merely mentioned in the commentary without being listed in the rule

¥ If the company refused to address the issue, the individual, after waiting a reasonable period of time (we
suggest 180 days), could submit their allegations directly to the Commission. Given the large fines
assessed in recent years, however, we expect companies to take complaints quite seriously. Any delay will
not harm the resolution of the underlying allegations, and, in fact, will likely speed up the process. The
Commission itself acknowledges that it may take more time for them to sift the many reports that may
flood them as a result of this rule and its opportunistic bounties; and further, the Commission also
acknowledges that after it does manage to sift reports, it will likely send any that it finds should be pursued
back to the company anyway. Days, if not months, will be lost, while presumably illegal activity
continues, resulting — ironically — in the potential for the company’s liability to increase and the problems
and impacts to worsen.

? Some have argued that Dodd-Frank did not give the Commission the ability to require a whistleblower to
exhaust the internal compliance route first. That proposition is flatly incorrect. In defining
“whistleblower,” Congress specifically required covered individuals to submit their allegations “in a
manner established, by rule or regulation, by the Commission.” In an effort to reconcile the myriad
governmental and stakeholder interests in supporting effective compliance and reporting systems, the
Commission should require individuals seeking the status of whistleblower under the securities laws to
demonstrate in their submission to the Commission that they had first informed their companies and that
the companies had an adequate time in which to resolve the issue.
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itself as a relevant factor. Even if this factor were explicitly listed, it would
take years of Commission precedent before it became clear to individuals, and
their counsel, how exactly such a factor would be weighed in the balance.
Ambiguity over the rewards and incentives of the system undermines internal
corporate compliance and reporting systems in the interim.

Third, the Commission also suggests that it would, in its discretion,
contact the company after learning of the allegation to allow the company to
conduct an internal investigation and obtain cooperation credit. In addition to
failing to make clear how its discretion would be exercised, the Commission
would place the company in the unenviable position of learning of alleged
wrongdoing via a phone call from Commission staff. And, others might learn
of the report before the company can make any effort to ascertain the
complaint’s veracity, with potentially devastating impacts on the company and
the investors and employees who rely on the company’s legal health and
strong brand. Companies with compliance and reporting systems should be,
at the very least, given an opportunity to have notice of a problem before it
reaches an adversarial or publicized stage, especially if there remains a
potential that the company has not done anything wrong. Otherwise, the
inefficient process the Commission has unveiled will prevent the type of quick
action critical to stemming problems early.

k %k 3k

We recognize the valid concern that some employees will fear retaliation for
blowing the whistle." The solution to that problem is not, however, a scheme to
undermine important and effective internal compliance and reporting systems; rather,
employees who fear retaliation may rely on the anti-retaliation provision
contemporaneously enacted by Congress. By doing so, the Commission will separate out
the good corporate actors from the bad. The bad actors—who punish their employees for
uncovering and reporting bad deeds—will find themselves unable to defend their actions
in both the courts of law and public opinion, both for the underlying misconduct and for
retaliating against employees who wanted to improve the situation. Good actors—who
use their compliance and reporting systems to encourage employees to engage in
responsible behavior and who act appropriately in response to meritorious tips — will
benefit from the Commission requiring employee allegations to be routed internally by
having an opportunity to strengthen their cultures of compliance.

' From our perspective and based on the traditional understanding of the term, an individual who merely
learns of a problem and heads for Door Number 1 to recover a large award is not a whistleblower. Instead,
the archetypal whistleblower is an individual who attempts to solve the problem within an organization,
but, finding no allies or worried that continued agitation will lead to personal retribution, reaches out to
outside entities, such as the media or the government in an effort to uncover misconduct and protect their
innocence as a reporter. The Commission should adopt a better definition of “whistleblower” by requiring
those who would wear the title to earn it by reporting internally first.
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The advent of compliance, investigative and reporting systems has been an
unalloyed good for companies and their stakeholders. Today, because these systems
exist, blowing the whistle does not occur in a vacuum. And, these systems continue to
mature in response to the dynamic business and regulatory environment our companies
confront. The undersigned would naturally appreciate the opportunity to work with the
Commission and other interested regulators to strengthen these mechanisms, so that they
can be more effective vehicles for ensuring compliance with the law and high standards
of ethical conduct. However, the Commission must safeguard the gains and promote
more “compliant” outcomes by revising its proposed rules to require individuals to first
report within these systems and then to give these systems an opportunity to resolve the
allegations.

Submitted on behalf of the Association of Corporate Counsel:

gbééa/wﬁ%@/%&d_

Susan Hackett
Senior Vice President and General Counsel, Association of Corporate Counsel

The following signatories are listed in alphabetical order by company name:

Joe B. Cogdell, Jr.
Vice President, General Counsel & Secretary
Acorn Energy

Peter Lieb
Executive Vice President and General Counsel
Aon Corporation

Paul R. Shlanta
Executive Vice President, General Counsel, and Chief Ethics and Compliance Officer
AGL Resources Inc.

Nicole C. Daniel
Vice President, Chief Compliance Officer and Secretary
Albemarle Corporation

Stephen R. Reynolds
Senior Vice President, General Counsel
Alcatel-Lucent
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Samuel J. Gesten
Executive Vice President, General Counsel
Allergan, Inc.

Steve Thm

Assistant Vice President and Assistant General Counsel
Corporate Law, Law and Regulation

Allstate Insurance Company

Kevin Connor
Senior Vice President, General Counsel & Secretary
AMC Entertainment, Inc.

Samuel A. Flax
Executive Vice President and General Counsel
American Capital, Ltd.

Mike Miller
Senior Vice President, General Counsel & Corporate Secretary
American Electric Power Company

J. Michael Gaither
Executive Vice President and General Counsel
American Tire Distributors, Inc.

Sabine Chalmers
Chief Legal & Corporate Affairs Officer
Anheuser-Busch InBev

Damian Olthoff
General Counsel and Secretary
Animal Health International, Inc.

Roy H. Stahl
Chief Administrative Officer, General Counsel and Secretary
Aqua America, Inc.

Gregory M. Birge
Senior Vice President & General Counsel
Aquilex Corporation

Wendy S. Neal
Vice President & Chief Legal Officer
Arcadia Biosciences, Inc.
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Janet D. Olsen
General Counsel
Artisan Partners Limited Partnership

David L. Hausrath
Senior Vice President and General Counsel
Ashland Inc.

Ellen T. Harmon

Executive Vice President, Chief Legal Officer,
Chief Compliance Officer & Secretary

ATMI, Inc.

Pascal W. D1 Fronzo
Senior Vice President, General Counsel & Secretary
Autodesk, Inc.

Claudia S. Toussaint
Senior Vice President, General Counsel and Secretary
Barnes Group Inc.

Brian E. Bomstein
General Counsel
Bayview Asset Management, LLC

Angelique A. David
Senior Managing Director, General Counsel, Corporate Secretary
B.C. Ziegler and Company

Jeffrey S. Sherman
Senior Vice President and General Counsel
Becton Dickinson and Company

Martine Turcotte
Executive Vice-President and Chief Legal & Regulatory Officer
BCE Inc. and Bell Canada

David Kennedy
General Counsel
Better Place, Inc.

Susan Dunn
General Counsel
Bill.com
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Gary M. Reiff
Chief Operating Officer, Chief Legal Officer
Black Creek Group, Dividend Capital Group

Rod McDonald
Vice President, Secretary & General Counsel
Blockbuster Inc.

Denise M. Clolery

Senior Vice President, General Counsel & Secretary;
Chief Compliance Officer

BMC Software, Inc.

Simon A. Fish
Executive Vice-President and General Counsel
BMO Financial Group

Mary L. Garceau
Vice President, General Counsel and Corporate Secretary
Bob Evans Farms, Inc.

Frank D. Burt
Senior Vice President, General Counsel
Boston Properties, Inc.

Kerry Fanwick
Executive Vice President, General Counsel
BRE Properties, Inc.

Art Chong
Executive Vice President, General Counsel & Secretary
Broadcom Corp.

Marc L. Abramson, Esq.
Independent General Counsel
Brookstone Securities, Inc.

William C. Pitcher
Vice President, General Counsel & Corporate Secretary
Buckman Laboratories International, Inc.

Donald McAleenan
Senior Vice President & General Counsel
Builders FirstSource, Inc.
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Jonathan Biller
General Counsel and Secretary
Bunge Limited

James J. Cowie
Senior Vice President & General Counsel
Cadence Design Systems, Inc.

Rick Rose
Vice President, General Counsel & Secretary
Calgon Carbon Corporation

Joan B. Stafslien
Executive Vice President, General Counsel, Secretary & CCO
CareFusion Corporation

Steve Euller
Corporate Vice President, General Counsel and Corporate Secretary
Cargill, Incorporated

Eric M. Margolin,
General Counsel and Chief Compliance Officer
CarMax, Inc.

Mark A. Ricca
Executive Vice President, Chief Risk Officer and General Counsel
Carver Federal Savings Bank

Bruce F. Metge
General Counsel
Catalyst Health Solutions, Inc.

Amy Fliegelman Olli
Executive Vice President and General Counsel
CA Technologies

Michael W. Gleespen
General Counsel and Corporate Secretary
CBIZ Corporate Office

Robert H. Walls, Jr.
Executive Vice President, General Counsel and Secretary
CC Media Holdings, Inc. and Clear Channel Outdoor Holdings, Inc.
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Gary M. Rowen
Chief Compliance Officer
Celanese Corporation

Brace R. Mullett, Esq.
General Counsel/Senior Vice-President
City Holding Company

Richard M. Wolfson
Vice President - General Counsel & Corporate Secretary
CLARCOR Inc.

Laura Stein
Senior Vice President - General Counsel
The Clorox Company

Carlton S. Chen
Vice President, General Counsel & Secretary
Colt’s Manufacturing Company LLC

Julie A. Brooks

Executive Vice President, General Counsel
Chief Compliance Officer & Corporate Secretary
Conceptus, Inc.

Janet Langford Kelly
Senior Vice President, Legal, General Counsel & Corporate Secretary
ConocoPhillips

Jennifer W. Pileggi
Executive Vice President, General Counsel & Secretary
Con-way Inc.

Rochelle Walk
Chief Executive Officer
Corporate Governance Solutions LLC

Vicki Baue
Vice President & General Counsel, CCO
Cosi, Inc.

James C. Heartfield, Esq.
General Counsel
Covenant Transportation Group, Inc.
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E. Blake Hawk
Executive Vice President/General Counsel
Crown Castle

Marya M. Rose
Vice President - General Counsel and Corporate Secretary
Cummins Inc.

Faye Patzner
Senior Vice President, Chief Legal Officer
CUNA Mutual Group

David S. Wise
Vice President, General Counsel, Human Resources & Secretary
Cyberonics, Inc.

Jonathan E. Soneff
In-House Counsel
Cytori Therapeutics, Inc.

Teresa Sebastian
Senior Vice President, General Counsel and Secretary
Darden Restaurants, Inc.

Kim M. Rivera
Vice President, General Counsel & Secretary
DaVita Inc.

The Delaware Valley Area Chapter (DELVACCA) of ACC:

President
N. Alexander Erlam, General Counsel,
The Vertical Screen Group of Companies

First Vice President
Thomas Molchan, Senior Vice President & Associate General Counsel,
ARAMARK Corporation

Second Vice President
Grace Manno, Attorney

Secretary
Michael Duff, Senior Vice President & General Counsel
Penske Truck Leasing Co., L.P.
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Treasurer
Eric Tilles, Associate General Counsel
Arkema Inc.

Immediate Past President
Todd Borow, Corporate Counsel
Escalon Medical Corp

Board of Directors:

Paul Laskow

Vice President, Secretary & General Counsel
AAA Mid-Atlantic Insurance Group

John Chou
Senior Vice President, General Counsel & Secretary
AmerisourceBergen Corporation

Paul Weiss
General Counsel and CLO
Casino Reinvestment Development Authority

Susan Van Allen
Assistant General Counsel
Comcast Cable Communications

Andrea Unterberger
Associate General Counsel
Corporation Service Company

Roy Hibberd
Senior Vice President, Secretary & General Counsel
Dollar Financial Group, Inc.

James Cashel
General Counsel and Corporate Secretary,
Environmental Tectonics Corporation

Kevin Stepanuk
Associate General Counsel
Exelon Corporation

Lisa Alexander
Vice President Counsel to the Americas, Corporate Secretary
Firmenich Incorporated
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Jannie Lau
Deputy General Counsel
InterDigital Communications, LLC

Amy Donohue-Babiak
Associate General Counsel
Johnson Matthey Inc.

Jeffrey Kaiser
Assistant General Counsel
Lehigh Gas Corp.

Todd Mayover
Senior Attorney
Pfizer Inc.

Michael Yecies
Senior Vice President, Chief Legal Officer & Secretary
Resource America, Inc.

Teresa Ciccotelli
Divisional Counsel
Saint-Gobain Corporation

Alexander Plache
Senior Intellectual Property Counsel
Saint-Gobain Corporation

Gina Merritt-Epps
Corporate Counsel and Secretary
South Jersey Industries Inc

Marilyn Heffley
General Attorney - Litigation
Sunoco, Inc.

Neil Falis
Managing Counsel - Securities & Investment Regulation
Towers Watson

Leslie P. Klemperer
Vice President, Deputy General Counsel and Secretary
Delta Air Lines, Inc.



Association of Corporate Counsel Comment Letter
December 15,2010
Page 15

J. Alison Alfers
Senior Vice President and General Counsel
DigitalGlobe, Inc.

Robert H. Klein, Jr.
Senior Vice President, Corporate & Legal Affairs
Direct Supply

Joseph W. Schmidt
Vice President, General Counsel & Secretary
Dover Corporation

Jim Baldwin
Executive Vice President and General Counsel
Dr Pepper Snapple Group, Inc.

Glenn Martin
Vice President & General Counsel
Eastern Maine Healthcare Systems

Allen M. Nason
General Counsel
Eastwood Construction, LLC, and Affiliates

Robert Adler
Executive Vice President & General Counsel
Edison International

Timothy C. Reis
Vice President and General Counsel
EMS Technologies, Inc.

Bennett Feigenbaum, Esq.
General Counsel
Executive Mediator Services

Christine P. Richards
Executive Vice President, General Counsel and Secretary
FedEx Corporation

Aileen F. Casanave, Esq.
Vice President & General Counsel
Five9 Network Systems
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Jeffrey W. Carr
Senior Vice President, General Counsel & Secretary
FMC Technologies Inc.

Craig S. Tyle
Executive Vice President and General Counsel
Franklin Resources, Inc.

Michelle Banks

Senior Vice President, General Counsel,
Corporate Secretary and Chief Compliance Officer
Gap Inc.

Andrew R. Etkind
Vice President and General Counsel
Garmin Ltd.

PJ Putnam, Esq.
Vice President and General Counsel
Gearbox Software, LLC

Roderick Palmore
Executive Vice President, General Counsel and Secretary
General Mills Inc.

Brett Pletcher
General Counsel
Gilead Sciences, Inc.

Dan Troy
Senior Vice President and General Counsel
GlaxoSmithKline

Russell Robicheaux
Senior Vice President, Chief Administrative Officer and General Counsel
Global Industries, Ltd.

Matthew W. Geekie
Senior Vice President, Secretary and General Counsel
Graybar Services, Inc.

Darryl M. Burman
Vice President & General Counsel
Group 1 Automotive, Inc.
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David B. Jaffe
General Counsel and Secretary
Guardian Industries Corp.

Timothy J. Keenan
Vice President and General Counsel
H.B. Fuller Company

J. Alberto Gonzalez-Pita
Executive Vice President & General Counsel
HCP, Inc.

David Sienko
Vice President & General Counsel
Hecla Mining Company

Dr. Alan B. Rabkin
General Counsel
Heritage Bancorp (Reno, Nevada)

Michael F. Zendan II
Vice President, Deputy General Counsel
Horizon Lines, Inc.

Kent B. Magill
Executive Vice President, General Counsel and Corporate Secretary
Hostess Brands, Inc.

Jonathan L. Block
General Counsel
Hot Topic, Inc.

Paul C. Nightingale
Senior Vice President & General Counsel
HP Hood LLC

John L. Sullivan
Senior Vice President, General Counsel and Corporate Secretary
Imation Corp.

Ron Morrison
Executive Vice President and General Counsel
Impac Mortgage Holdings, Inc.
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Larry C. Boyd
Executive Vice President, Secretary & General Counsel
Ingram Micro Inc.

Thomas S. Kim, Esq.
Vice President, Legal
Inovio Pharmaceuticals, Inc.

L. Eric Loewe
Senior Vice President, General Counsel and Secretary
InsWeb Corporation

A. Douglas Melamed
Senior Vice President & General Counsel
Intel Corporation

Steven Sprecher
General Counsel and Secretary
InterDigital Communications, LLC

Martin D. Litt
Executive Vice President and General Counsel
Intrepid Potash, Inc.

Anthony C. LaPlaca
Senior Vice President & General Counsel
Invacare Corporation

Ernest W. Cloutier
Senior Vice President, General Counsel and Secretary
Iron Mountain Incorporated

John W. Holleran
Senior Vice President, General Counsel and Corporate Secretary
Itron, Inc.

Frank Jimenez
Vice President & General Counsel
ITT Corporation

Michael Fox
Senior Vice President and General Counsel
Jamba Juice
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Janet Dhillon
Executive Vice President, General Counsel and Secretary
J.C. Penney Company, Inc.

James L. Marvin
Deputy General Counsel and Secretary
John Bean Technologies Corporation

Alisa Swire
Vice President, Business Development and Legal Affairs
Johnson Outdoors Inc.

R. James Assaf
Vice President, General Counsel and Secretary
KEMET Corporation

Tom Mielke
Senior Vice President, Law and Government Affairs and Chief Compliance Officer
Kimberly-Clark Corporation

Charles Alpert
Senior Vice President & General Counsel
The Kleinfelder Group, Inc.

Bradford Weller
Executive Vice President Legal Affairs, General Counsel and Company Secretary
Kofax plc

Richard D. Schepp
Executive Vice President, General Counsel, Secretary
Kohl's Department Stores, Inc.

Sven Erik Holmes
Vice Chairman and Chief Legal Officer
KPMG LLP

Deborah S. Butera

Senior Vice-President & General Counsel, Registered In-House Counsel
Julie A. Bell

Deputy General Counsel, Vice President, Law & Compliance

Kratos Defense & Security Solutions, Inc.

F. Samuel Eberts III
Chief Legal Officer and Senior Vice President of Corporate Affairs
Laboratory Corporation of America Holdings
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Jennifer Chaloemtiarana

Global Finance and Governance Counsel, Acting Co-General Counsel
Charlie Sandel

Regional General Counsel, Americas; Acting Co-General Counsel
Levi Strauss & Co.

Robert C. Levine, Esq.

General Counsel

The Lewis Group of Companies
Hampstead Area Water Company, Inc.
Atkinson Area Waste Water Recycling, Inc.

Alan K. Tse
Vice President and General Counsel
LG Electronics Mobile

John A. Cottingham
Chief Legal Officer and Secretary
Life Technologies Corporation

Lonny Townsend
Senior Vice President & General Counsel
Magellan Midstream Partners, L.P.

Sylvia J. Kerrigan
Vice President, General Counsel & Corporate Secretary
Marathon Oil Corporation

Edward A. Ryan
Executive Vice President and General Counsel
Marriott International, Inc.

Emily Snyder
Corporate Counsel
Maxwell Technologies, Inc.

Jonathan J. Oviatt
Chief Legal Officer & Corporate Secretary
Mayo Clinic

Gloria Santona
Executive Vice President, General Counsel & Secretary
McDonald's Corporation
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Laureen Seeger
Executive Vice President, General Counsel and Chief Compliance Officer
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December 17,2010

Elizabeth M. Murphy

Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549-1090

Re:  Proposed Rules for Implementing the Whistleblower Provisions of Section
21F of the Securities Exchange Act of 1934, File No. S7-33-10

Dear Ms. Murphy:

The Association of Corporate Counsel (“ACC”)" appreciates the opportunity to
further present our views to the Commission regarding its above-referenced proposed
rules. On December 15,2010, ACC and in-house counsel in charge of their companies’
compliance and legal functions submitted a letter generally addressing our shared, larger
concerns about the deleterious impact the proposed rules will have on internal
compliance and reporting systems. In this comment letter, ACC appreciates the
opportunity to delve further into some of the technical issues addressing non-compliance
related aspects of the proposed rules.

For the reasons we identified in our prior comment letter, it remains vitally
important that the Commission require prospective whistleblowers to first make use of
internal reporting and investigative systems before submitting their reports to the
Commission if they wish to be considered for a related reward. Beyond this issue,
however, the proposed rules introduces other dynamics that could incent inappropriate
conduct or operate to the detriment of compliant corporate conduct. In order to avoid that
result, ACC requests that the Commission integrate the following into their proposed
rules:

* Bar all individuals who engaged in the underlying misconduct from eligibility as a
whistleblower who can receive awards for their reports.

* Require disclosure of any conflict of interest and, in particular, bar short-sellers from
obtaining an award pursuant to the program.

" ACC is the bar association for attorneys employed in the legal departments of corporations and private-
sector organizations worldwide. ACC has more than 26,000 members in over 75 countries, employed by
over 10,000 organizations. In addition, our membership brings to these important issues the unique views
of in-house counsel who are at the very intersection of the compliance and reporting functions. As such,
our membership speaks not only for in-house counsel, but also for the interests of their client organizations
and the stakeholders who will be affected by the proposed rules.
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* Require prospective whistleblowers to comply with corporate policy in obtaining or
disclosing any submitted information.

* Ensure that prospective whistleblowers timely report their suspicion of wrongdoing,
rather than holding concerns until problems further fester.

* Comply with state ethics rules in communicating with represented clients.

* Conduct the regulatory flexibility analysis required pursuant to the Small Business
Regulatory Enforcement Fairness Act of 1996. In addition, the Commission should
reassess the impact of its proposed rules on efficiency, competition and capital
formation.

* Issue rules of practice for attorneys who wish to represent prospective
whistleblowers.

* Clarify the scope of the anti-retaliation provision through notice-and-comment
rulemaking.

* Engage in a formal review of the bounty program eighteen months after issuing the
implementing rules.

* Establish a compliance programs working group with other enforcement agencies, the
United States Sentencing Commission and other interested parties.

k ok ok

The Commission should expressly bar wrongdoers from recovering a bounty under
the program. Wrongdoers retain the benefit of leniency pursuant to the Commission’s
cooperation initiative; rewarding them with a financial windfall is not only unseemly, but
introduces an unwelcome dynamic.

We applaud the Commission’s decision to deny individuals from obtaining a
bounty based on conduct for which they are culpable. However, we believe that the
Commission unnecessarily narrowed the definition of “culpable conduct” to conduct
which the individuals themselves “directed, planned or initiated.” We believe that
individuals who participate in the underlying misconduct should be barred from
eligibility as a whistleblower pursuant to the incentive program. While the effort of any
conspirator to redeem past misconduct should be applauded, the individual should not be
rewarded by the prospect of a bounty. Not only do we believe that the Commission’s
current approach requires difficult line drawing that will likely rely on the prospective
whistleblower’s self-serving denial of significant participation, but we also suggest that
culpable individuals who seek to extricate themselves should instead be awarded leniency
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regarding any penalty —if appropriate, given the circumstances—pursuant to the
Commission’s well-established Cooperation Policy.”

The Commission should bar short sellers from obtaining a second bite at the apple
through the whistleblower process. The Commission should require individuals seeking
recovery as a whistleblower to disclose any conflict of interest at the time of submitting
the tip or during the pendency of the investigation. If the individual retains a stock
position, particularly a short position, that individual should be ineligible to be a
whistleblower.

In defining the term “whistleblower,” the proposed rules do not exclude
individuals who possess a financial conflict of interest from being eligible to recover an
award. For instance, an individual, or group of individuals, who retained a short position
in the company’s stock, could nevertheless be entitled to a bounty for submitting
information. This could lead to the anomalous situation, in which a short seller
anonymously submits a tip to the Commission and then leaks that submission to the
public. The potential to profit from such an arrangement is not speculative and should be
precluded by program rules. In order to ferret out individuals who possess this, or a
similar, type of conflict of interest (or an interest in leveraging inside information), the
Commission should require disclosure of any conflict at the time of the submission of the
tip and then bar any individuals who possess a conflict of interest from collecting an
award.

The Commission should ensure that prospective whistleblowers timely report their
suspicion of wrongdoing. Otherwise, these whistleblowers will be incented to wait until
the problem increases in magnitude.

In assessing eligibility to whistleblower status,’ the Commission should determine
whether the prospective whistleblower submitted the tip in a timely manner. Failure to
do so will invite individuals to time their submission with an eye to the amount of any
resulting bounty. Certainly, if the overall intention of the Dodd-Frank reforms is to
prevent and redress significant frauds before they hurt innocent investors or impact the
market, then the proposed rules should dis-incent any reports that “profit” from an
unseemly intent to increase the award at the expense of prevented fraud. Indeed, prompt
reporting of suspected violations is crucial to prompt corrective action, which could have
the practical impact of reducing the amount of any eventual penalty and award. In order
to make a determination of timeliness, the Commission should ask when the prospective
whistleblower learned of the submitted information.

? Policy Statement Concerning Cooperation by Individuals in [SEC] Investigations and Related
Enforcement Actions. 17 C.F.R. § 202.12.

* The expedience with which the whistleblower provides necessary information after first becoming aware
of the same could also be a factor in determining any reward.




Association of Corporate Counsel Comment Letter
December 17,2010
Page 4

The Commission should require prospective whistleblowers to comply with
corporate policy in obtaining the submitted information. Otherwise, individuals may
be incented to engage in bounty-hunting investigations beyond their responsibilities or
potentially their understanding, possibly jeopardizing firewalls companies are required
(and entitled) to maintain.

As the rules are currently drafted, individuals who obtain information in violation
of federal or state criminal law may not recover as a whistleblower. We suggest
expanding that exclusion to violations of corporate policy as well. Corporate employees
are required to safeguard a variety of information that could be susceptible to a fishing
expedition undertaken to obtain a bounty. For instance, companies are required by law to
prevent disclosures of classified information or employee’s personal information. If
individuals could violate corporate policy in an effort to obtain information that could
support the issuance of an award, important firewalls could be breached. These breaches
could lead to a host of unwelcome results for companies and their stakeholders, such as
the undermining of internal controls or violations of protected individual privacy.

The Commission should not authorize its lawyers to violate state ethics rules,
thereby undermining the Congressional purpose animating the McDade
Amendment, which requires federal lawyers to abide by those rules. Doing
otherwise invites the significant potential for abuse.

As the Commission acknowledged in the commentary appended to its proposed
rules, state ethics rules bar communications between attorneys and individuals or entities
represented by counsel.” Nevertheless, the Commission seeks to avoid this requirement
by rationalizing that its contacts with whistleblowers would be “authorized by law” and
would thereby comply with state ethics rules.” We strongly disagree. What is, in fact,
“authorized by law” is the intake of tips and the opening of an investigation based on
such tips. Nothing in the law authorizes any different process for the conduct of a
Commission investigation in a whistleblower-initiated case as opposed to one generated
in a different manner.

Speaking directly with represented employees invites a host of difficulties and
creates inappropriate exceptions to well-established ethical precepts of professional
responsibility. For instance, the temptation to deputize employees to uncover further
information will be significantly heightened. In addition, Commission attorneys will find
it difficult to assess claims of privilege—necessary to determine if the information can

* The Commission failed to cite in its commentary the McDade Amendment, which Congress enacted when
the Department of Justice attempted to avoid state ethics rules in a similar manner. Nothing in the Dodd-
Frank legislation suggests that Congress meant to undermine its prior insistence that attorneys comply with
applicable state ethics rules.

> The Commission’s effort to insulate its staff attorneys is not likely to be treated with deference in a state
ethics investigation, in any event.
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qualify as original information —without consulting with the company’s lawyers.’
Relying solely on the prospective whistleblower’s characterization of how the
information was obtained —as the applicable forms currently do—might lead to those
individuals covering their tracks as to how the information was obtained.

The rules applying to attorney conduct were carefully constructed to create the
proper balance between parties, so as to assure the fair and impartial administration of
justice. No lawyer may exempt themselves from the rules if the system is to operate with
the appropriate balance.

The Commission should conduct the regulatory flexibility analysis that is required
when there is a significant impact on small businesses. The proposed rules, by not
requiring individuals to report internally, will significantly increase the costs of small
businesses, which will suffer significant business interruptions and need to retain
(potentially expensive) assistance necessary to deal with a Commission investigation for
what may be low quality or irrelevant tips.

The Commission should assess the proposed rules’ impact on efficiency, competition
and capital formation, paying particular attention to the impact of the proposed
rules on companies. The Commission’s current analysis fails to address the costs
imposed on a company by not requiring an internal report.

In declining to conduct a regulatory flexibility analysis, the Commission contends
that its proposed rules do not regulate small businesses, but rather only prospective
whistleblowers. This conclusion is wholly incorrect. The very laws being enforced
pursuant to the whistleblower tips apply to any listed company, including small
businesses. While the literal terms of the whistleblower provision do not refer to
companies, except insofar as they are barred from being whistleblowers, the program
“directly affects” the companies’ ability to order their affairs. See Aeronautical Repair
Station Association v. Federal Aviation Administration, 494 F.3d 161 (D.C. Cir. 2007)
(finding that entities “directly affected” by regulation were “regulated” for purposes of
the Small Business Regulatory Enforcement Fairness Act). The Commission’s decision
to permit prospective whistleblowers to first go to the Commission without being
required to report internally will impose significant costs and create significant
disruptions for small businesses. That decision should therefore be subject to a
regulatory flexibility analysis.

The Commission’s required inquiry into the proposed rules’ effect on efficiency,
competition and capital formation likewise suffers from a focus on the effects of the rules

% For instance, one element of the requisite attorney-client privilege inquiry is the purpose of the
communications. It is not clear how the Commission will make that determination. As another example,
one element of the attorney work product analysis is whether the document was created in anticipation of
litigation. Again, we wonder how the Commission would make such a determination without the input of
company lawyers.
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on the prospective whistleblower and on the Commission without a careful analysis of
the effects on the companies. For instance, the Commission’s efficiency analysis at no
point compares the costs imposed on companies by permitting an initial external report
with requiring a report internally. The Commission’s failure to consider the costs
imposed by alternatives elides an important source of burdens that will be imposed by the
program.

The Commission should issues rules of practice for lawyers representing prospective
whistleblowers. In doing so, the Commission may wish to consider a rule barring or
limiting contingency fee arrangements.

The Commission has requested comment as to whether it should adopt rules of
practice governing conduct by attorneys representing whistleblowers. In light of the
significant role of plaintiffs’ attorneys in the practical operation of the envisioned
program, the Commission should implement specific practice rules for attorneys who
represent prospective whistleblowers before the Commission. We believe that many
submissions will be anonymous and will therefore require attorney representation,
pursuant to the proposed rules. Because the Commission, in the course of its
investigation will rely on the attorney’s certification as to the bona fides of the
anonymous whistleblower, the Commission should provide rules designed for this
unusual set of circumstances. In developing those rules of practice, the Commission
should consider barring attorneys who have maintained an underlying position in the
subject company’s stock from representing prospective whistleblowers. In order to
ensure this requirement is being met, attorneys should be required to disclose any conflict
of interest and, in particular, any financial position in the company. In addition, the
Commission may wish to bar contingency fee arrangements as they introduce an
unwelcome dynamic into government enforcement of the securities laws. Cf. Exec.
Order No. 13,433, 72 Fed. Reg. 28441 (May 18,2007).

The Commission should clarify the scope of the anti-retaliation provision applicable
to whistleblowers who submit tips to, or otherwise cooperate with, the Commission.
The Commission should make clear that (1) policies commonly available in employee
handbooks creating an employee responsibility to report misconduct or participate in
corporate internal investigations are not barred by the anti-retaliation provision; and that
(2) prospective whistleblowers cannot rely on the anti-retaliation provision when they are
terminated, or otherwise disciplined, for conduct unrelated to being a whistleblower.

In the commentary appended to the proposed rules, the Commission asked
whether it should promulgate rules regarding the interpretation or implementation of the
anti-retaliation provisions of the Act. We believe that it should, as doing so will provide
guidance to both prospective whistleblowers and defendants as to the proper scope of the
anti-retaliation provision without having to wait for years of, perhaps ambiguous, judicial
precedent. In promulgating that rulemaking, the Commission should ensure that the
scope of the anti-retaliation provision is consonant with its purpose.
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First, the anti-retaliation provision should not apply to corporate policies that
encourage internal reporting and investigation of misconduct. Both are vital to the robust
and effective operation of internal compliance and reporting systems and to corporate
compliance with the securities laws. Permitting an employee to litigate discipline based
on a violation of such a policy would undermine those systems’ ability to function and
preclude companies from engaging in self-policing and compliance activities that are
often required by federal and state regulation, as well as factored into cooperation and
evaluative standards such as the US Sentencing Guidelines.

Second, prospective whistleblowers who were terminated for reasons unrelated to
any tips provided to the Commission should be clearly barred from relying on the anti-
retaliation provision. Unambiguous guidance on this front will ensure that
whistleblowers do not file litigation that, while dismissed at a later stage, serves only to
protect them from otherwise legitimate performance evaluations and impose unnecessary
costs on companies that are engaging in appropriate and lawful conduct.’

The Commission should establish a working group with other enforcement agencies
and the United States Sentencing Commission to reconcile the varying approaches
regarding compliance programs. In doing so, this working group should request the
views of interested parties.

For the past three decades, companies have developed effective compliance,
investigative and reporting systems, often at the behest of the government enforcement
agencies, including the SEC. Indeed, the United States Sentencing Commission, in
issuing its organizational sentencing guidelines, made clear that operating a robust
compliance regime was necessary to obtain a reduction in penalty at sentencing. We
worry, however, that the Commission has produced these rules on its own without
consulting with other agencies and departments with an interest in compliance programs
or whistleblower initiatives. We therefore encourage the Commission to launch a
working group with those other entities and with interested companies and individuals
who are otherwise left to struggle with inconsistent rules and difficult reconciliations of
competing requirements imposed by different agencies of government. In this vein, the
Commission may wish to consider helping to form a Federal Advisory Committee
devoted to issues surrounding compliance programs and their interrelationship with
whistleblower-initiated enforcement.

" While the Commission was not specifically delegated authority to conduct a rulemaking pursuant to the
anti-retaliation provision, courts will extend deference to the Commission based on its clear authority to
enforce the underlying set of statutes and regulations.
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The Commission should announce that it intends to engage in a formal review of the
bounty program eighteen months after issuing the final rule. The Commission
should reconvene after a short period, to analyze how the program has unfolded. Actual
data should then drive a redesign of the program, if necessary.

When it finalizes its rules implementing the whistleblower bounty program, the
Commission should announce a formal review process to begin eighteen months after
promulgation. Because we are so concerned about the practical implications of the
Commission’s rules (regardless of the legitimate intentions of the legislation), we believe
there will be a pressing need for the Commission to review the hard data that will be
generated by its decisions. We suggest that the Commission calendar a formal review
eighteen months after promulgation of its rules, at which point it should take comment
from affected individuals and companies about their experiences over that period.

k %k 3k

One final point: throughout the proposed rules and the accompanying
commentary, the Commission seeks to retain discretion for itself at the expense of clarity
for the companies it regulates.® This is understandable: discretion lies at the heart of
enforcement. However, for the regulated community, such discretion undermines the
certainty necessary to order business affairs and to execute policies and practices that are
responsible and protect the company from liability or criticism. We strongly encourage
the Commission, as it weighs the various options, to opt in favor of an approach that
provides clear and unambiguous guidance, so that companies and prospective
whistleblowers will not be left guessing as to how the Commission will approach relevant
issues.

Thank you again for the opportunity to comment on the proposed rules. Please let
us know whether you need further information.

Submitted on behalf of the Association of Corporate Counsel:

845(’%"77%@%4%_

Susan Hackett
Senior Vice President and General Counsel, Association of Corporate Counsel

8 As but one example, the Commission indicates that it will take into account whether the prospective
whistleblower first reported internally when determining the amount of any award. However, it declines to
incorporate that factor explicitly in the rule. Instead, that factor is mentioned only in the commentary.




